@®ughtODoes Not Imply @anO
Pete Graham

A prindple tha many people have foundattractive is onetha goes by the name GughtO
Implies @an@ According to this prindple, aperson oughtto do ®mething only if she can do i.
This pge has two gads: to show tha the prindple isfase, and o undermine the motivations
that have been offered for it.

1. The Principle
Many have found he following pindple attractive:

@ughtOimplies @and(OIC): Necessarily, aperson oughtto ! only if shecan! .
Not only isit atractive, Ol C has been used to doa lot of philosophical work. Here, briefly, are
three arguments for three philosophically hety theses in which OIC is employed.
First, OI C has been used to aguetha moral dilemmasN situationsin which apason hes

two moral obligationsbut cannot satisfy them bothN are impossible. Here is the argument:

1. ! (Op & Og)! Op & q)) prindple of @ughegglomeration
2. "' (O & q)! Can(p & q)) ingance of OIC

3.1 (Op&Og)! Can(p & q))

4. ~"((Op & Og) & ~Can(p & ¢))?

(In thisargument! and! express metaphyscal necessity and posibility respectively, @pO

means X oughtto bringit aouttha pQ and Gan(p)Omeans X can biing it abouttha pd)
Second, Ol C has been usd to deive the Prindple of Alternaive Possibilities (PAP),

according o which a person is blameworthy for ! -ing only if she could hare doneothewise than

| . Hereisthedeivation:

1. Necessarily, apeson is moraly blameworthy for ! -ing onl if she oughtto have not! -
ed.
2. Necessarily, apeason owghtto have not! -ed only if she could have not! -ed. (OIC)

! Some philosophers have even taken OI C to be an axiom in their accounts of deontic logic, e.g., Feldman (1986)
and Zimmerman (1996).

2 For numerous discussions, criticisms, and defenses of this argument see the papers collected in Gowans (1987) and
Mason (1996).



3. Therefore, necessarily, aperson is moraly blameworthy for ! -ing onl if she could
have not! -ed. (PAP)?

Last, OI C has recently been employed in an argument for Wrongress Incompaibilism

(WI1), thethesis tha if determinism is true, no oneever acts wrongly. Here is the argument:

1. Necessarily, if deerminism is true, then no onecan do oherwise than she in fact, does.
2. Necessarily, if aperson annotdo oheawise than she, in fact, does, then it is notthe
case tha she oughtto dootherwise than she in fact, does. (OIC)

3. Therefore, necessarily, if dgerminism is true then it is not the case that anyoneought
to do oherwise than she in fact, does.

4. Necessarily, apeason atswrongly only if sheoudht to do oherwise than she in fact,
does.

5. Therefore, necessarily, if degerminism istrue then it is notthe case tha anyoneacts
wrongly. (W1)*
ThoughOI C is mog certainly used as apremise in many other arguments, jus this very quick
survey demondrates that it isa prindple that does alot of heavy lifting.
Each of these arguments has questionzble premises other than OICN premises that can,
and have been, questioned®N and o, even if OIC is true, it mogt certainly does notfollow that
any of these arguments is sourd. But, if it can beshown, as | am to do, ha OIC isfase, dl

three will be shown to beunsound n onefell svoop.

2. ®ughtGand @and
Before | present my argument, | must pause to say something aébouthow | undestand the two
crudal concepts a play in OICN namely, @ughend ©anO

First, | take the ®@ughtiin OIC to beamora @uchtd as oppoed to some other type of
®@ugheg., he prudential ®ughOor the epistemic @ugh® That isto say, Ol C dates tha if a
person morally oughtto do ®mething, hen shecan do t. Second, hie @ughtGin OI C is notjust
amorad @ughit is the @ughOof all-things-considered moral obligation, as oppogd to prima

3 Recent proponents of this argument are Copp (1997, 2003) and Widerker (1991). Some rather quick remarks
indicate that van Inwagen (1983) also acceptsit.

* One recent proponent of this argument is Haji (1998, 1999, 2002).

® Sinnott-Armstrong (1988) has attacked the second premise of the first argument; Zimmerman (1988) and Haji
(1998) have attacked the first premise of the second argument; Y affe (1999, 2005) has attacked what he takesto be
an implicit premise of the second argument; and free will compatibilists reject the first premise of the third
argument.



facie moral obligaion? This conaept of al-thingsconsdered moral obligaion is linked to a
number of other moral concepts, in paticular, the concepts of moral requirement, moral
permissibility, and noral wrongness. | take X oughtto ! Gaend & has an dl-thingsconsdered
moral obligation © ! Geach to benecessarily equivaent to the following three other daims: X is
morally required to ! Q @ would bemorally impermissible for X notto! @ and @ would be
morally wrong for X notto! O

Onefind word about ®@ught® Some philosophes distinguish beween what they call an
bjective sense of @ught@®and aGubijective sense of @ughf® Suppo tha dl of my evidence
indicates tha | can save ten innoent people from being guesomely killed by pressing acertain
button. As amatter of fact, and @wntrary to al of my evidence, the ten innoent people will be
gruesomely killed only if | pressit. Philosophes who distinguish béween an obgctive and a
subjective sense of @ughtOwould say that in this situaion, hough lobjectively oughtnotto
press the button, | subjectively oughtto pressit. Thedistinction they seem to have in mind is
this: wha | objectively morally oughtto do s wha morality dictates | am obliged to do gven the
actud facts of the situaion, aad wha | subjectively morally oughtto do, oughly, is wha
morality would dictate | am obliged to do were thingsas my evidence indicates tha they are.’

The moral ®ughmay or may not admit of such adistindtion, bu, for my pumposes, it
does not matter: were Ol C undestood on he dleged subjective sense of @ughtit would be
subject to draightforward counterexamples. Take Bloggs All of his evidence indicates both that
if hepresses one button hewill save ten people from bang killed and tha if he presses another

®|f one has a primafacie, but not an all-things-considered, moral obligationto ! , then, though there are moral
considerations that count in favor of one@! -ing, there are other considerations, at least equally strong, that count
against one@ ! -ing. Suppose (adapting an example from Plato) | borrow my friend@ rifle and promise to return it to
him on Monday. On Monday he comes asking for it with alook of ragein hiseyes. | know that if | give it to him he
will useit to kill hisunfaithful wife. In this case, though | have a primafacie moral obligation to give him therifle, |
do not have an all-things-considered moral obligation to do so. As a matter of fact, | have an all-things-considered
moral obligation not to giveit to him. In this case, the considerations against giving him the rifleN the fact that he
will kill hiswifeif | doN decisively outweigh the considerations in favor of giving it to himN it ishisrifleand |
have promised to give it back to him. In this case, my primafacie moral obligation to give him therifleis said to be
overridden. Also, in some cases, one can have a primafacie moral obligation to do something without having either
an all-things-considered moral obligation to do that thing or an all-things-considered moral obligation to do anything
else. This can happen when there are equally strong considerations against doing that which one has a primafacie
moral obligation to do as there arein favor of doing it. In such a case, the primafacie moral obligation is said to be
equally counterbalanced by the countervailing considerations. One has an all-things-considered moral obligation to
I', then, if one has aprimafacie moral obligationto! and it is neither overridden nor equally counterbalanced by
any other countervailing considerations.

" Compare Feldman (1986, 46): Ca person has a subjective moral obligation, relative to a certain time, to bring about
some state of affairs, p, provided that it would be most reasonable, given the evidence he has at that time, for him to
hold that he morally ought to bring about p.O



button hewill only save five of theten from bangkilled. Unbeknownd to him, hehas been
given apaalyzing diug that prevents him from beng ale to press thefirst button. He in fact
presses the second buton, notivated by his enmity for oneof the ten. If there is a subjective
sense of @ught) then surely Bloggsdid notact as he subjectively oughtto have acted: his action
was Bubjectively wrongOWhat he subjectively oughtto have donewas to press thefirst
buttonN if thingswere as his evidence indicates that they are, morality would mogt surely dictate
that he press thefirst buton. Thisis true despite the fact that he can® press thefirst buton. D,
OIC interpreted with asubjective @ughQis false. OIC only has ashot a bang tueif the
®@ugh®in it is undestood obgctively.®

Now afew words aboutthe @anCet play in OIC. The @anCGn OI C is the @anCof ability
and oppotunity. In saying tis, | first mean to distinguish it from the @anCof dther metaphyscal
or physca posibility. The proponeat of Ol C does notsmply hold tha if aperson ha an al-
thingsconsdered moral obligaiion ! then it ismetaphyscaly possible tha she! orthat the
laws of naure and the past do not precludehe ! -ing. She meanstha if a person ha amoral
obligaion !, then she tha very pason, can, orhas the ability to,! . (Now, that apersoncan!
surely entails tha it is metaphyscally posible tha she! s, and perhgos much more
controversialy, it entails that he ! -ing is congstent with the past and the laws of naure. It just
tha the mere possibility (in @ther of these senses) of he ! -ing doe notamountto he beng ale
to!.) Also, by @bilityQhere, | mean more than just the general ability to do ®mething. Rather, |
mean the specific ability to do ha thing. Whereas a pason with severe arachnophoba might

have the general ability to touch acertain piderN shemight, in general, have the ability to move

8 Now, some proponents of the subjective sense of @ughtOmight think that my argument against OI C on this sense
of @ughtG's much too quick. Such proponents of the subjective @ughtOmight think that what one @ughtCto do in
the subjective sense is constrained by one@ actual options, irrespective of one@® evidence about what options one
has, but is still in some way dictated by one@® evidence concerning those options. There are three thingsto say in
response. First, the proponent of this understanding of the subjective sense of @ughtOis under considerable pressure,
it seems to me, to explain why an agent® obligations are dictated by the agent@ evidence in only this partial way.
He must explain why an agent@® obligations, if they are dictated by the agent® evidence at all, are dictated by the
agent@ evidence about all matters except what the agent can and cannot do. My suspicion is that a subjective sense
of @ughtConly partially so determined by an agent@® evidence will lack a stable motivation. Second, it very well
may be that the cases | employ in arguing against Ol C in section 3 could be adjusted in a number of ways so that
my argument could equally well be made to apply to Ol C understood on my opponent@ preferred understanding of
the subjective @ught®1 am loath, however, to attempt offering any such adjustmentsin the absence of a concrete
proposal about how to understand the subjective @ughtO Third, and finally, in the event that my argument can® be
altered in such away that it appliesto all possible accounts of the subjective sense of @ughtQthe conclusion of my
argument can be restricted to the objective sense of @ught&and all other subjective senses of @ughtQviz., that, for
all of them, OIC isfase. Even this qualified conclusion is of significant interest for many proponents of OI C hold
that OIC istrue on one of these senses of @ughtO



her hand & will, and 9, in general, have theability to move ha hand in those ways which in this
case would besufficient for touching the spiderN , because of her phobi, shelacks the specific
abilityN the ability in this case, with the spider rightin front of herN to touch it. So, when | say
tha the @anGin OI C is the @anCof ability and oppotunity, | mean that it is the @anof specific
ability and oppotunity. Wha@ more, | say that it is the @anCof ability and opportunity because
philosophes often distinguish beween having te ability to do ®mething and having the
oppotunity, in apaticular indance, to do t. If Garry Kasparov is presently locked up n an
empty basement, hedill has the ability to play chess, even though, wth noboad, pieces, or
opporent to hand, hedoesn@, a this particular moment, have the oppotunity to do ®.

Given these remarks, the mog peaspicuousstatement of OIC is as follows:

OIC: Necessarily, if apeason hes an dl-thingsconsdered moral obligaion !, then
she has the specific ability and oppotunity to! .

This, then, is the prindple agang which | will bearguing.

3. An Argument Against OIC

It can sometimes happen that the moral status of one person@action dgpends on me other
person® having acertain moral obligation. In such acase the latter person® moral obligaion
explains why the former person® action ha the moral statusthat it has. For ingance, the
permissibility of my breaking my promise to you notto tell Melissa where you ae is explained
by the fact tha you norally impermissibly sole he wallet and e is looking for it. Smilarly,
the pemissibility of my breaking into and usng your car is explained by the fact tha doing © is
the only way for me to get to Joe@ car in ime to prevent youfrom morally impermissibly
breaking into it. Thefact that there are these moral explanaory connectionscan beexploited to
show tha OIC isfalse. Suppo® that my breaking my promise to you notto tell Melissa where
you ae is morally pemissible because youwrongfully stole he wallet. If OIC were true, then
your bang rendered incapable of refraining from stealing he wallet in such acase should render
my breaking my promise to you notto tell her where you ae morally impermissible; thisis
because were OI C true, your being rendered incapable of refraining from stealing Melissa@
wallet would rende your sealing it morally pemissible. But, if it is notintuitive tha yourbang

so incapecitated has this effect on the pemissibility of my breaking my promise to you, then that



is good goundsfor thinking that OIC is false. More generdly, if there are scenariosin which it
is plausible tha the moral pamissibility of AG! -ing dgoendson he moral impermissibility of
B®&" -ing butdso for which it is not plausble tha rendeing B incapable of refraining from" -
ing in that scenario renders AG! -ing norally impermissible, such scenarios will be
counterexamplesto OIC.

The abovementioned scenariosdo €em to beof this sort. In nather of them isit
plaugble that yourbeng unéable to refrain from doing wha you do ende's my action nmorally
impermissible. Were weto add o ather of the scenariosthe fact tha you were unable to refrain
from doing wha you di, that would notchangethe fact tha it was morally pemissible for me
to do wha | did in those scenarios. This can bemade more conaete. There are two gandard
ways to fashion ascenario in such away that the agent involved does something e can®refrain
from doing. One can gipulate tha the agent is psychologically compdled to peform the action,
in theway, for example, severe kleptomaniacs are compdled to geal. Or, alternaively, onecan
post the existence of acounterfactud intervener. Here is an example of acase involving a

counterfactud intervener:

NEUROSURGEON: Black, an evil neurosurgeon, @an manipulate Jones in such away that
will ensure tha Jones kills Smith & ¢. Black observes Jones and will only interveneif
Jonesis aboutto decidenot to kill Smith & ¢. Black never has to show his hand, however,
because, Jones, for reasons of his own, desides to and does kill Smith a #.°

Because of Black@ presence, though dnes does kill Smith & ¢, hecouldn®have refrained from
doing ©.1° For ndther of the abovementionad scenarios, however, does the addition of either
psychological compulsion oracounterfactud intervener seem to render my action norally
impermissible. Even if your stealing Melissa@® wallet were dueto you severe kleptomania, it
would gill bemorally pemissible for me to break my promise to you notto tell he where you
are. And even if you couldn®fail to atempt to break into Joe@ car, because someonelike Black

in NEUROSURGEON would have madeyou do t if you hal shown any indindion notto, it would

® Frankfurt (1969) famously employed a case involving a counterfactual intervener in his argument against PAP.

19 Both casesinvolving psychological compulsion and counterfactual interveners have been offered as
straightforward counterexamples to OI C, because, to some they seem obviously to be casesin which a person ought
not to do something that she cannot not do. Blum (2000) offers the case of the kleptomaniac as a straightforward
counterexample to Ol C and Fischer (2003) suggests that cases like NEUROSURGEON can be used to argue against
OIC. Proponents of OIC, for instance, Copp (1997, 2003) and Vranas (2007), are not persuaded by these
QitraightforwardOcounterexamples. | myself am not convinced that proponents of Ol C have adequately defanged
these counterexamples. But, as these counterexamples are contentious, in this section | opt to pursue another avenue
of attack against OIC.



still bemorally pemissible for me to break into and use your car in order to ge to Joe@ car in
time to prevent you from breaking into it. If al of thisisright, then these cases showtha OIC is
false. In each case the moral peamissibility of my action ssemsto dgopend an thefact tha you
have amora obligaion !, butit does not seem to dgpend on whether you ae ableto !, which,
if OIC were true, it should.

These examples provide a quick sketch of the kind of argument | want to offer againg
OIC. Now | want to present the argument a bit more rigoroudy, in away tha blocks various
aterndive explandionsof the facts about pamissibility in cases like these. To do his | will
employ adight modification of a scenario much discussed in the contemporary ethics literature.

Hereisthe scenario:

TRANSPLANT: A surgeon has ten pdients, each of whomwill die of organ failure if they
do notreceive an oigan tranglant. The surgeon desperately wants to save he paients
and is convinced (perhgps brainwashed) by phiosophical arguments to the effect that it
would bemorally pamissible to kill two people in order to save them. Shenotices tha in
another room of the ho9ital there are two innoent and unonsioustonsllectomy
paients who ae perfect organ matches for he paients. The hosital janitor, avare of the
situdion, ®arches for away to prevent the surgeon fromkilling thetwo. As events are
unfolding veay quickly, it turnsouttha the only means by which he can gop the surgeon
from chopping up hetwo innocent tondllectomy patients and redistributing ther organs
amongg the ten omgan failure paients is by shooing he with his pistol. He does so and
thereby kills he.

Here are two mora daain TRANSPLANT:

(1) it ismoraly pemissible for thejanitor to kill the surgeon, and

(2) if thejanitor had notkilled the surgeon, the surgeon would have morally
impermissibly killed two people.***2

M These intuitive data are ones that many thoroughgoing consequentialists would repudiate. Such consequentialists
would thus get off the boat at this point in my argument. | have no rejoinder to a thoroughgoing consequentialist
who jumps ship here except to say that (1) and (2) are very intuitive and | take it to be a steepN prohibitively
steepN cost of any thoroughgoing consequentialism that it rejects them. What@ more, as OI C is supposedly an
intuitive moral principle, that a proponent of a thoroughgoing consequentialism would reject the moral data on
which | base my argument is no threat to my argument. For whatever the benefits of athoroughgoing
consequentialism, that it is an intuitive moral theory surely isn® one of them.

12| am sure that not everyone will agreethat it is permissible for the janitor to kill the surgeon in TRANSPLANT.
Those closer to the pacifist end of the deontological spectrum might very well balk at (1). Even those who deny (1),
however, would most probably accept that in TRANSPLANT it ismorally permissible for the janitor to knock the
surgeon unconscious to prevent her from killing the two innocent and unconscious tonsillectomy patients. Even this,
| would argue, is partly explained by the truth of (2) in TRANSPLANT, and so even if only this were granted to me |
could still arguein amanner parallel to how | arguein the text for the falsity of OIC.



That (1) and (2) are both true certainly does notentail tha there is any conrection béween them.
But, as | shdl argue thebest explanaion of (1)@ truth is tha (2) istrue. If | am right aoutthis,
then thefollowing scenario can beused to establish tha OIC isfalse:

TRANSPLANT (COMPULSION): Everything is asit isin TRANSPLANT except tha the
surgeon is psychologically compdled to kill thetwo paientsin oder to save the ten.
(Suppo® tha she cannotrefrain fromkilling thetwo because the ten organ failure
paients are her granddhildren, and dheisas compdled to save them as is the mos severe
kleptomaniac to geal.)***

Asin TRANSPLANT, in this case (1) is true. But, notonly does the addition of the surgeon®
compulsion notchangethis fact, it dso ssemsirrelevant to it. In other words, whatever explains
thetruth of (1) in TRANSPLANT, it seems, mug aso explain thetruth of (1) in TRANSPLANT
(COMPULSION). But if thisisright, then OIC mug befase. For if, as | shdl argue what explains
thetruth of (1) in TRANSPLANT is (2), and what makes (1) true in TRANSPLANT (COMPULSION) is
the same as tha which makes (1) true in TRANSPLANT, then it mug bethe case that (2) istruein
TRANSPLANT (COMPULSION). As the surgeon in TRANSPLANT (COMPULSION) is compelled to
chop up betwo to save theten, thefollowing mug aso betruein TRANSPLANT (COMPUL SION):

(3) if thejanitor had notkilled the surgeon, the surgeon would have killed two people and
been unale to refrain from killing them.

Butif (2) and (3) are true in TRANSPLANT (COMPULSION), then it mus be possible for someone
to hare an obigaion notto do ®mething even though &e cannotrefrain from doing it. Thisis
because if (2) and 3) are both true, then thefollowing nug betrue

(4) if thejanitor had notkilled the surgeon, then the surgeon would bot have morally
impermissibly killed two people and have been ureble to refrain from killing them.

13 A case in which a counterfactual intervener, like Black in NEUROSURGEON, ensures that the surgeon can@®fail to
kill the two patients would work just as well for my purposes.

14 Some people might contest the claim that psychological compulsion (or even the presence of a Frankfurt
intervener) is disabling. They might contend that no phobia or psychological compulsion (or Frankfurt intervener) is
such that it makes a person literally incapable of doing otherwise than they are purportedly compelled to do. Any
reader sympathetic to this line of thought isinvited to add to TRANSPLANT whatever features she thinks are necessary
to transform it into a situation in which, if the janitor does not act, both the surgeon performs the act of chopping up
the two innocent tonsillectomy patients and she could not have refrained from doing so, and see if my argument
goesthrough just aswell. If areader thinks there are no conditions under which aperson can do something without
being able to refrain from doing it, then though my argument may get no purchase with her, she isthereby
committed to arather incredible thesis, namely, the thesis that if you perform an action, then you could have
refrained from performing it. (One interesting and seemingly unbelievable consequence of accepting thisthesisis
that arguments for the incompatibility of determinism and the ability to do otherwise, if sound, establish not just that
if determinism is true, then no one can do otherwise than she, in fact, does, but, rather, far more radically, that if
determinism istrue, then no one does anything.)



(Theinference fromif A had been the case, B would hare been the case and if A had been the
case, C would have been thecase to if A had been the case, B and Cboth would have been the
caseisaurely valid.) Andif (4) istrue then the variant of TRANSPLANT (COMPULSION) in which
thejanitor refrainsfromkilling the surgeon is a scenario in which the surgeon is morally required
notto kill thetwo innocent tonsllectomy patients even though $ie can®refrain from doing . In
other words it is a counterexample to OI C.

Theburden of my argument, then, is to establish tha in TRANSPLANT the best
explanaion of (1), tha it is morally pamissible for the janitor to kill the surgeon is (2), tha if he
doesn® shewill morally impermissibly kill two innocent people. To do his | will canvass and
reject anunber of alternative candidae explanationsof the truth of (1) in TRANSPLANT. Then |
will point to acouple of other facts tha further support my contention tha it is (2) tha explains
thetruth of (1) in TRANSPLANT.

One dternative explanation of (1) can bedismissed fairly quickly. It might bethoudht
tha (1) istrue because in killing the surgeon, thejanitor makes thingsbeter, oveall, than they
would beif hedidn® As the case is set up, hovever, thingswould actudly be beter, oveal, if
the janitor does not kill the surgeon than they would beif hedoes. If thejanitor does notkill the
surgeon, here will, in theend, ony betwo dead peopleN the two chopped up by te surgeonN
whereas if thejanitor does kill the surgeon, here will beeeven dead peopleN theten organ
failure paients and the surgeon heself. So, it can® betha wha makes it morally permissible for
thejanitor to act is tha his doing o leadsto thingsbeng bdter, oveall.

Another dternative explanation of (1) is tha if the janitor does notkill the surgeon, he
surgeon will kill two people. (This explanation is different from (2), which says tha if thejanitor
does notkill the surgeon, the surgeon will morally impermissibly kill two people.) This
explanaion won®work because it is not, in general, morally permissible to kill oneperson
prevent he from killing wo other people. If two assassinswill kill Sally unless shekills them
firgt, it isnotmorally pemissible for me to kill Saly to prevent he from killing them. Here,
furthermore, the blameworthiness of the assassinsis notrelevant. If Sally were, indead, beng
attacked by two FBI agents who judtifiedly, thoudh falsely, bdieve that sheis aboutto degonae a
nudear device, it would still bemorally impermissible for me to kill her to prevent he from
killing them. Jus because the FBI agents are acting entirely blamelesdly in trying to kill Sally, it

does notfollow tha | am thereby morally entitled to kill her in order to prevent her from killing



them in sif-defense. It is sometimes morally impermissible to kill someonein order to prevent
her fromkilling o people, and  merely that the surgeon is aoutto kill two people can® be
wha makes it morally pemissible for the janitor to kill he in TRANSPLANT.

Perhgpswha explains (1) is tha if the janitor doesn®kill her, the surgeon will
blameworthily kill thetwo innocent people. Note, first, tha this dternaive explanaion works as
areply to my argument only if acting blameworthily does notentail acting wrongly. But even if
it doesn® this dternative explanation of (1) till fails. It would ill bemorally permissible for
thejanitor to kill the surgeon even if the surgeon® attempt to kill the two was completely
blameless. We might suppo® that the surgeon blamelessly and judifiedly believes, as aresult of
either afreak paperwork mix-up ora completely convinang hdlucnaion, that the unmnsious
tongllectomy patients are the cadavers of two people who, when dive, consented to having ther
organsused for trangplantation. Even if the surgeon were judified in bdieving dl of this, and
thuscompletely blameless in trying to chop up hetwo people, it would gill bemorally
permissible for thejanitor to kill he in order to prevent he from doing . Thus onecannot
appedl to the surgeon@® culpability in trying © chop up hetwo to explain thetruth of (1) in
TRANSPLANT.

Noneof these aternative explanaionsof (1) is satisfactory. What other explanaion of
(1), other than (2), is there? No bdter candidate seems to bein the offing.

Still more can besaid in favor of (2)&@ being the best explanaion of (1) in TRANSPLANT,
however. Changes to TRANSPLANT that make the surgeon@Kkilling ofthe two tons|lectomy
paients moraly permissible dso make thejanitor@ killing of the surgeon norally
impemissible.

Suppoe tha thetwo tongllectomy paients were, ingead, thetermindly ill paents of the
ten omgan failure paients. Suppo<g, further, tha after having arefully consdered ther stuaion
and haring donemuch soul-searching they have agreed to dlow the surgeon to kill them in oder
both to shorten ther panful ordedls and o provide the organs necessary to save ther dying
children. If we add this to the case, notonly isit no longe moraly impermissible for the surgeon
to kill thetwo and dsstribute their organs amongg theten, butdso it is no longe morally
permissible for thejanitor to kill the surgeon o prevent he from doing this.

Congde dso tha themoral facts in TRANSPLANT changeif we add © it ingead tha the

two tongllectomy paients are the villainswho norally impermissibly poisoned theten and thus

10



were thevillainouscauses of thar respective organ failures. Setting aside questionsof legd
permissibility, if thisis added to the case, then it is morally pemissible for the surgeon o chop
them up in oder to save theten. But in tha case, as well, it would bemorally impermissible for
the janitor to kill the surgeon © prevent her from doing ©.°

That the very same dterationsto the scenario tha rende the surgeon@® action norally
permissible aso rende the janitor@ action norally impermissible further suppotts my contention
tha it is (2) tha explains (1) in TRANSPLANT.

Theforegoing, I think, fairly well establishes that the best explanaion ofthe truth of (1)
in TRANSPLANT is (2). But if that@ right, then, & | have argued, it must bethe case that (2) is
truein TRANSPLANT (COMPULSION). However, if (2) istruein TRANSPLANT (COMPULSION),
then, as | have dso agued, OIC isfase. | conclude therefore, tha OIC isfalse.

4, Replies
In this section, | condde anunber of replies to my argument. According 0 each of these

replies, the best explanation of the truth of
(1) it ismoraly pe'missible for the janitor to kill the surgeon

in TRANSPLANT is not

(2) if thejanitor had notkilled the surgeon, he surgeon would have morally
impermissibly killed two people
but something dse.

Thedifferent dternaive explanaionsof (1) uponwhich each of these replies is based,
however, uniike the alterndive explanaionscanvassed in fction 3, ae nat, in and of
themselves, intuitive; they are notthe kindsof thingstha leap to mind when oneconsders the
guestion wha explains (1) in TRANSPLANT. Rather, they are explanaionsonewould champion

only if onewanted to preserve Ol C and ore was aware of thework | amed to putTRANSPLANT

15> One might balk at my claim that if the two tonsillectomy patients were the villainous causes of the ten organ
failures then it would be morally permissible for the surgeon to chop them up in order to save the ten. | predict,
however, that if one disagrees with me about this but also agrees with me that it is morally permissible for the janitor
to kill the surgeon in TRANSPLANT, then one will very likely hold that it is still morally permissible for the janitor to
kill the surgeon in this variant of the case. And if | am right about this, then that further supports my contention that
what explains why it is permissible for the janitor to act in TRANSPLANT isthat if he doesn@®, the surgeon will
morally impermissibly Kill two people.
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to in my argument. Thisis not, dl on its own, aseriousground ofobjection to these dternative
explanaionsbecause OI C has seemed to many quite plausble. But, because of this, it does
follow tha to the degree tha the motivationsfor Ol C are undemined 0 too is the plaugbility of
these dternative explanaionssgnificantly weakened. In sction 5 Iwill undeminethe
motivationsfor Ol C and thereby rende the unintuitiveness and complexity of these replies to
my argument additiond groundsof objection © them. Before doing that, however, | will present

thereplies and illudrate why each is inadequéae.

4.1 The Permissible Wrong/Permissible Right Transgression Reply

Thefirst reply to my argument makes agppeal ether to the noion ofamorally pemissible
wronging orto the notion ofamorally pemissible right tranggression. According t this reply,
oneneedn®apped to (2) to explain (1) in TRANSPLANT. Rather, onecan explain (1) by gpped

ethe to

(2) if thejanitor had notkilled the surgeon, he surgeon would have committed a
wrong @ang two peoplein killing them

orto

(2&) if thejanitor had notkilled the surgeon, he surgeon would have tranggressed the
moral rights of two people in killing them.

Because one can wrong meonewithoutwrongfully wronging he (i.e., ore can wrong £meone
withoutmorally impermissibly wronging he) thetruth of (2 ) in TRANSPLANT (COMPULSION)
needn®entail tha (2) is truein TRANSPLANT (COMPULSION) and thus <o goes this version ofthe
reply, my argument does not establish tha Ol C isfalse. Smilarly, because onecan tranggress a
moral right withoutwrongfully tranggressing it (i.e., onecan tranggress amoral right without
morally impermissibly tranggressing it), thetruth of (2&) in TRANSPLANT (COMPUL SION)
needn®entail tha (2) is truein TRANSPLANT (COMPULSION) and thus <o goes this version ofthe
reply, my argument does not establish that OI C isfalse.'®

Oneway of responding o this kind of reply would beto deny tha there are any such
thingsas morally pemissible wrongingsor morally pemissible rights tranggressions That is,
onemight think that every wronging is awrongful wronging and tha it is never morally

permissible to trangyress the moral rights of another person. Though o might respond n this

18| thank BLINDED for encouraging me to explicitly address this reply.
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way, thisis nothow | choos to do ®. |, for one am indined to agree tha there are such things
as morally pemissible wrongingsand nmorally pemissible rights tranggressions As a matter of
fact, in the case of rights tranggressions there is a settled terminology for distinguishing béween
morally pemissible and morally impermissible rights tranggressions Judith Thomson
distinguishes between merely infringing and violating aright X infringes Y @ right againg X
tha X not! justin case Y has arightagaing X tha X not! and X!s, and X violates Y@ right
againg X that X not! just in case X wrongdfully (i.e., morally impermissibly) infringes Y@right
agang X tha X not! .}” As Thomson pesuasively argues, there are many rights infringements
tha are notrights violations

Though Igrant tha there are such thingsas morally pemissible wrongingsand norally
permissible rights infringements, thereply to my argument | an consdering here which appeals
to them fails. To see why, consder adight modification of yet another scenario much discussed

in the contemporary ethics literature:

TRAIN: A bygandea can flip aswitch that will redirect an outof-control train avay from
ten trapped track workers and onb aside spur of track on which two track ingpectors are
trappead. If the bygandea does nothing thetrain will kill theten trapped track workers and
if sheturnsthetrain it will kill thetwo trapped track ingoectors. The bydander resolves to
turn thetrain and prepaesto do ®. A huner crossing the heasth sees the unfolding
situdion and realizes tha the only way hecan prevent the bygande from flipping the
switch and thereby killing the two track ingpectors is by shooing he with his high-
powered rifle. He does so and thereby kills the bystande.

If there are such thingsas morally pemissible wrongingsand norally pemissible rights
infringements, the bysander@ flipping of the switch thereby killing the two innoent track
ingpectors, had she butfor theintervention ofthe hunter, doneso, would have been an indance
of both. In other words, if the huner had notkilled the bystande, the bysande@ flipping ofthe
switch thereby killing thetwo track ingpectors would mog certainly have been an ingance of her
wronging them, dbdt apermissible wronging ofthem, and it aso mog certainly would have
been amorally permissible infringament of the track inspectorsCrights againg her that she not
kill them. If there are such thingsas pemissible wrongingsand pemissible rights infringaments,
| can®think of a more paradigmatic case of either than tha of apemissible killing like that
which would becommitted by he bygdande in redirecting thetrain were she not prevented from
doing 2 by hehunter in TRAIN. Now, if what explained (1) in TRANSPLANT were either (2) or

1 Thomson (1988, 122)
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(2&), because the bygander will both commit awrong ayang and infringe the moral rights of
thetwo track ingpectorsin killing them if the huner does notkill her, it would hare to be
morally pemissible for the huner to shootand kill the bygande in TRAIN. If (2) or (2&) were
wha explained (1) in TRANSPLANT, then the moral daa in TRAIN would be smilar to wha they
are in TRANSPLANT. In fact, however, the moral daa in TRAIN are exactly the opposte of what
they are in TRANSPLANT:

(2*) itismoraly impermissible for the hunter to kill the bysande at the switch, and

(2*) if thehunter had notkilled the bysande at the switch, shewould have morally
permissibly killed the two track ingoectors.

TRAIN, | contend, is further illugration ofthe point | madein sction 3, nanely, tha it is not
aways morally permissible to kill someoneto prevent he fromkilling wo other people. What(
more, | contend, in reflecting onTRAIN it isevident tha it is (at least in pat) because the
bygande is morally pemitted to kill thetwo track ingpectors that it is moraly impermissible for
thehuner to kill her in order to prevent her from doing this.

Neithe (2 ) nor (2&) istheexplanaion ofthetruth of (1) in TRANSPLANT. Were either
of them the explanation d (1) in TRANSPLANT it would follow tha it is morally pemissible for
thehuner to kill the bygande in TRAIN; butit is patently not morally pamissible for the hunter
to kill the bygandea in TRAIN. This reply to my argument, therefore, fails.

4.2 The Passive Threat Reply
The second eply to my argument gppedls to the following vaiant of the TRANSPLANT scenario:

TRANSPLANT (GUST OF WIND): Everything isasit isin TRANSPLANT except that the
surgeon no bnge plansto kill thetwo innoent tonsllectomy pdients. However, an
incredibly powerful gug of wind lifts her off her feet and ®ndsher plummeting toward
them. If sheis notvaporized, though siewill survive thefall, ha bodywill fatally crush
thetwo tonsllectomy paients. Having survived thefal unhamed, shewill then promptly
trangplant the organs of the then-deceased tonsllectomy paients into each of theten
organ failure paients, thereby saving them. (We can dso uppo® tha thetwo
tonsllectomy pdients have sgned waivers dlowing thar organsto betransplanted if
ever they are to die.)) The hogita janitor just SO happensto hare alaser gun and in oder
to save thetwo inno@nt people from beng crushed to death vgporizes the plummeting
surgeon.

If onehdd tha thejanitor acts morally pamissibly in TRANSPLANT (GUST OF WIND), onemight

think tha my claim tha what explainswhy it is morally pamissible for the janitor to act in
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TRANSPLANT mug beincorrect. The thoughtmight bethis: wha explainswhy it is morally
permissible for the janitor to act in TRANSPLANT (GUST OF WIND) can®be the fact that if he
doesn@, the surgeon will morally impermissibly kill the two innoant people. For if the janitor
does nothing, though he surgeon® body will fatally crush thetwo innoent people, the surgeon
will have done nothing (in the sense of having peformed an action), and D, a fortiori, she will
not have doneanything morally impermissible. And ©, cmndudes this line of thought as there
are versionsof TRANSPLANT in which it is morally pemissible for the janitor to kill the surgeon
even though t is notthe case tha had he notdoneso, the surgeon would have morally
impermissibly killed thetwo, that can®bethereason why it is morally pemissible for the janitor
to kill the surgeon in TRANSPLANT.

My respong to thisreply is pat dialectical and part subgantive. Frst the dialectical part.
TRANSPLANT (GUST OF WIND) is akind of case tha involves what has come to beknown in the
philosophical literature as a passive threatGN Gomeonewhose mere movements gua physcal
object or mere presence conditutes a threat to ourlifeQ™ It is notclear, and hes notbeen dear to
anunber of philosophes, tha it is morally pemissible for third patiesto kill passive threats in
defense of others. Some philosophes think that killing apassive threat in cther-defense is
morally pemissible, some are uneasy with the moral pemissibility of killing apassive threat
either in Flf- or in ohe-defense, and yd others are uneasy only with the moral pemissibility of
killing apassive threat in other-defense.™® No phiosophe uneasy with the moral pamissibility
of killing apassive threat in other-defense, insofar as they share the intuition that it would be
morally pemissible to kill the surgeon in TRANSPLANT, can endarse this reply to my argument.
And for those who are nat uneasy with the moral permissibility of killing apassive threat in
other-defense, there remainsthe question in virtue of wha it is morally pemissible for someone
to kill apassive threat in other-defense. At a minimum, then, aproponaent of this reply, it seems,
owes an explanaion ofwhy it is morally pemissible to kill apassive threat in other-defense.

One philosophe who ha proposd an accountof themoral pemissibility of killing
passive threats in other-defense is Judith Thomson. The accounttha she offers, however, doesn®
alow for this kind of reply to my argument. According o Thomson, wha makes it morally

8 Davis (1984, 190).

19 Thomson (1991), for one, is not uneasy with its being permissible to kill a passive threat in either self- or other-
defense, Otsuka (1994) is uneasy with the killing of passive threats altogether, and McMahan (1994) is uneasy only
with the permissibility of killing passive threats in other-defense.
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permissible for X to kill apassive threat, Y, in other-defense of Z isthat if X does notkill Y, Y
will violate theright of Z8 agang Y that Y notkill Z. According © Thomson, hen, it is only
because the passive threat is abou to violate her potential victim@ right notto bekilled that
makes it morally pemissible for he to be killed ather in slf- or in other-defense. Recall,
however, tha, for Thomson, X@ violating Y@ right againg that X tha X notkill Y jus isa
matter of X@ wrongfully (i.e., morally impermissibly) killing Y. Theinsght that Thomson
draws from the case of passive threats is tha it shows that onecan violate a person@right not to
bekilled even when ond3 killing tha person is nat the result of one3 agency. But if onecan
wrongfully infringeapason@right notto bekilled withoutagency, then one can fail to do what
oneis morally required to do wthoutagency. So, any proponent of Thomson® accountof the
moral pemissibility of killing pasive threats in other-defense cannotavail herself of this reply
to my argument. On Thomson® account, what explainswhy it is morally permissible for the
janitor to kill the surgeon in TRANSPLANT (GUST OF WIND) is tha if hedoesn®shewill morally
impermissibly kill thetwo innoent people. That is precisely what | claim makes it morally
permissible for thejanitor to kill the surgeon in TRANSPLANT. S0, if Thomson is right,
TRANSPLANT (GUST OF WIND) can® beused to arguetha | am mistaken aboutwhat makes it
morally pemissible for the janitor to kill the surgeon in TRANSPLANT.

Only someonewho accepts tha it is morally pemissible for the janitor to kill the surgeon
in TRANSPLANT (GUST OF WIND) and who rejects Thomson® accountof why it is morally
permissible for him to do ®, then, can offer the kind of reply to my argument that | am
congdering hee. Such aperson mug think that whatever makes it morally pemissible for the
janitor to kill the surgeon in TRANSPLANT (GUST OF WIND) aso makes it morally pemissible for
him to do ® in TRANSPLANT. But she can only think this, it seems, because shethinkstha there
is some feature of the surgeon in boh cases, other than the fact that she is aboutto morally
impermissibly kill thetwo innoent people, that morally justifies thejanitor@ killing he. This
bringsme to the subgantive part of my respons to this reply. It can®bethat wha makes it
morally pemissible for thejanitor to kill the surgeon in TRANSPLANT is tha she shaes with the
surgeonin TRANSPLANT (GUST OF WIND) those features, other than her impending norally
impemissible killing of thetwo innoent people, tha make it morally pamissible for the janitor
to kill the surgeon in TRANSPLANT (GUST OF WIND). Such aview would gd thingswrong n

many other cases. It would, for ingance, get thingswrong n TRAIN, the case | introducd in
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section 4.1. f we deny that the plummeting surgeon is aoutto morally impermissibly kill the
two innocent tonsllectomy patients, | can®see what features the surgeon in TRANSPLANT shares
with the surgeon in TRANSPLANT (GUST OF WIND) tha could make it moraly pemissible for the
janitor to kill her that are notadso shared by hebystande in TRAIN. If tha@ right and it was
sharing sosme such feature tha made it morally pemissible for the janitor to kill the surgeon in
TRANSPLANT, then it would dso bemorally pamissible for the huntr to kill the bysande in
TRAIN. But it is paently not morally pamissible for the huntr to kill the bygande in TRAIN. So,
if we reject Thomson® explanaion ofthe moral permissibility of killing pasive threats in other-
defense, it really can® betha wha makes it morally pemissible for thejanitor to kill the
surgeon in TRANSPLANT is tha the surgeon ha those features, whaever they are, had by he
surgeon in TRANSPLANT (GUST OF WIND) that make it morally pamissible for the janitor to act in
that case.”

If Thomson is right aboutwha makes it morally permissible, if it isin fact morally
permissible, to kill a passive threat in other-defense, then we do have aready explanation ofthe
difference between TRANSPLANT (GUST OF WIND) and TRAIN. In TRANSPLANT (GUST OF WIND),
though he surgeon will notdo ® through he agency, shewill wrongfully infringetherights of
thetwo innoe@nt people agang he tha shenotkill them. In TRAIN, however, though he
bygande will no doubtinfringetherights of thetwo track ingectors against he tha she notKill
them, insofar as he tumning thetrain is moraly pemissible, which | take for granted that it is,
her infringing them will notbeamorally impermissible infringanment. Appealing o this
difference in themoral permissibility of therights infringament in the two cases, then, can do he
trick. But, as | noted ebove, having recourse to Thomson® accountof themoral permissibility of
killing pasive threats can beof no ug to my opponent.

Putting the didlectical and the subgantive pats of my respongs togeher, the thing o be
said bOUtTRANSPLANT (GUST OF WIND) is tha because it is acase involving apassive threat, it

should bebracketed for the pumposes of my argument. Frst, it is undear whether it is morally

21t will not do to say, as was suggested to me by BLINDED, that what makes the janitor( action in TRANSPLANT
(GUST OF WIND) and TRANSPLANT morally permissibleisthat it protects two innocent people from losing their lives
unjustifiably and that thisis not true of the hunter@ action in TRAIN. For what does QinjustifiableOmean in this
(moral) context if not @norally impermissible( Without an account of what @injustifiableOmeans and how it does
not follow from an action@ being morally unjustifiable that it is morally impermissible, thisis no explanation at all.
If all that is meant by QinjustifiableQin this context is that the loss of the two people lives would have been
impermissibly caused had it been avoidably caused, then this reply isjust an instance of either the Counterfactual
Wrongness Reply or the Supervenience Reply, discussed in sections 4.4 and 4.5, respectively.
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permissible to kill passive threats like the surgeon in TRANSPLANT (GUST OF WIND) in other-
defense. Second, f we areindined to think tha it is morally pemissible for thejanitor to kill the
surgeon in TRANSPLANT (GUST OF WIND), we should ather think that TRANSPLANT (GUST OF
WIND) is aspecial case, oneinvolving apassive threat and, thhus onefrom which we should not
draw any condusonsabout cases, such as TRANSPLANT, which do notinvolve passive threats,
or, pehgos adoptthe Thomson line of explanaion of why it is morally pemissible to kill

passive threats in other-defense. Either way we go, the proponent of OI C will find no omfort.

4.3 The QJnpermissibilityOReply
Thethird reply to my argument that | consder dso chdlenges my claim that the best explanation
of thetruth of

(1) it ismoraly pemissible for the janitor to kill the surgeon
iNn TRANSPLANT and TRANSPLANT (COMPULSION) is the fact that

(2) if thejanitor had notkilled the surgeon, the surgeon would have morally
impermissibly killed two people.

Rather, it is afirmed, (1) can indead beexplained by the fact tha

(24if thejanitor had notkilled the surgeon, the surgeon would have morally non-
permissibly killed two people.

(24 isdistinct from (2), 0 goes this reply, because though ating nmorally impermissibly entails
acting norally nonpermissibly, acting morally nonpemissibly does not entail acting morally
impemissibly. According o this reply, some actionsare nather morally permissible nor morally
impermissible. These nonimpermissibly nonpermissible actionswe might call Gnorally
unpemissibleQ On this view, there are two ways for an action notto bemorally permissible: it
can bemorally impermissible or it can bemorally unpemissible. If this view is right, the morally
nonpermissible is exhausted by he mutudly exclusve categories of the morally impermissible
and the morally unpemissible.

This reply rests on adubiousdistindion, viz., tha between the morally impermissible and
themorally nonpermissible. Ingead of buying into such adistinction, oneshould think, a do |,

both that there are no such thingsas morally unpemissible actionsand that for an action o be

21| thank BLINDED for encouraging me to address this reply to my argument.
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morally impermissible just is for it notto bemorally pemissible. It is intuitively ddinitiond,
after al, that an action is morally pemissible jug in case it is not morally impermissible. Some
philosophes, however, are forced to deny this and, thus must admit of the above mentioned
unintuitive third category of morally unpemissible action. Those philosophers driven to this
view are ones who maintain notonly tha amorally obligatory action mug beonean agent can
perform, butaso tha amoraly pemissible action mus be onean agent can refrain from
peforming. Haji (2002)is oneof these philosophes.?? In suppot of the thesis that for an action
to bemorally pamissible an agent mug be able to refrain from paforming it (a thesis we might
cal @ermissibled mplies @an RefrainQ(PI CR)), hesays:

[1t is very plausible tha GnayOdoes imply @an refrain{i.e., PICR]. Othawise, as we
noted, inasmuch as obligatoriness and wrongress do require alterndive possibilities, we
are in danger of being budened with theintolerable view tha it is morally peamissible
for oneto do whaever heinousacts onecannotavoid dong. Haji 2002, 33)

As it would beintolerable to dlow tha it is morally pemissible for people to peform those
henousacts tha they can®refrain from paforming, onemust beable to refrain from peforming
an action for it to bemorally pemissible. And because PICR, OIC, and the mere possibility tha
there be someone who annotrefrain from peforming sme action yields a contradiction on he
assumption tha an action is morally pamissible jus in case it is notmorally impermissible,
proponats of OIC and PICR mug deny tha the categories of the morally permissible and te
morally impermissible are mutudly exhaustive.?® This, then, is the motivation for introdudng the

unintuitive third moral category of the morally unpemissible.

22 7immerman (1996) is another.

% Thereductio | havein mind is as follows (where PJICNI is the principle that an action is morally permissible just
in caseit is not morally impermissible, @an(! )YOmeans X can ! Q@(! )Omeans X ought to ! Q (! )Omeans Gt is
permissible for X to ! 0! )\Omeans Gt isimpermissible for X to ! ®and © Cand O Gere the standard metaphysical
necessity and possibility operators, respectively):

1. "(~Can(~!)) Premise
2. "(~Can(~!)! ~O(~!)) oIC

3. "(P()! Can(~)) PICR

4, " (~Can(~!)! ~P(!)) 3 Logic
5. "(~Can(~!)! (~O(~!) & ~P(1))) 2,4 Logic
6. "(O1)S$I()) Definition of Impermissibility
7. " (~O(-1)$~(1)) 6 Logic
8. "(~Can(~!)! (~I(1) & ~P(1))) 5,7 Logic
9. "(P(I)$~I()) PJICNI
10. " (~Can(~!)! (~I(") & ~~I(1))) 8,9 Logic
1L (1) & ~~I(1)) 1,10 Logic
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Thereply to my argument based on he pogulation of this third moral category fails for,
as| shdl argue, (24 does notexplain (1) in TRANSPLANT and TRANSPLANT (COMPULSION).
Before doing tis, however, | want to biiefly note first why | think PICR, and dong with it the
third moral category of the morally unpemissible, abdief in the existence of which is only
motivated by amutud acceptance of PICR and OI C, should bergjected. PICR is suppo®d to
be motivated by hethoughtthat it is highly implaugble that the hanouscrimes of a psychotic
killer who an@®refrain from performing them are morally pemissible. But, no, it isn®@intuitive
at dl that the psychotic killer@® henouscrimes are somehow morally unpermissible. If itG
intuitive that his crimes are notmorally permissible, wha@ intuitive is tha his crimes are
morally impermissible, i.e.,, morally wrong But, as thisintuition conflicts with OIC, the
proponat of Ol C cannotcounienance it. It is outof adesire to respect this intuition, which he
commitment to OI C prevents ha from accepting, that the proponent of OI C latches onto PICR
and is thussaddled with the unintuitive third category of the moraly unpemissible. So, it isonly
because of her antecedent commitment to OI C tha the proponent of Ol C plumpsfor PICR and
settles with the unintuitive, yet forced, third moral category of the morally unpamissible. The
conaept of amorally unpermissible action wouldn®be unintuitive if there were examples of
actionsagents could refrain from paforming tha were intuitively nather morally pemissible
nor morally impermissible. But proponets of Ol C and PICR don®point to any, and it is had to
see wha an example of onemightbe A commitment to the possibility of morally unpemissible
actions which asmultaneouscommitment to boh OI C and PICR forces, then, isapuely
theory-driven ore.

Now this might not be so terrible if PICR didn@® itself, have counterintuitive
consquences. But it does. Wha@ more, its counterintuitive consequences are no less
countrintuitive than are the counterintuitive consequences of the conjunction of its denia and
OIC tha suppogdly motivate its acceptance in the first place. It might beimplaugble that a
psychotic killer@ henous crimes are morally pemissible, butif it is, is it any less implausible
tha thewondefully generousacts of a compulsive do-goode are not morally pamissible? It
certainly isn®intuitive that the compulsive do-goader@ acts are somehow nor-impermissibly
nonpemissible. If PICR istrug we mus say that Mother Theresa@® acts of charity, if, because

of he naure, sheliteraly couldn®not have paformed them, were not morally permissible, and
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we must aso say that George Washington®truth-telling, if we are to believe his assertion tha he
could nottell alie, was not morally permissible. Thisis hard to somach 2*

PICR should beregjected. There is an intuitive case againg itN it seems very implausible
tha thewondefully generousacts of charity of acompulsive do-goode are not morally
permissibleN and the case for it is flimsyN theintuition tha a psychotic killer@ hanouscrimes
are notmorally pemissible deiives from the intuition tha those crimes are morally
impermissible, an intuition tha thefriend of Ol C mug discard, notattempt to patially
accommodée by endorsing PICR and posulating the unintuitive third moral category of the
morally unpemissible. The proponent of OIC, then, should ather content herself with the
admittedly implausible daim that the psychotic killer@ heinouscrimes are morally
permissibleN a claim nomore implausible, however, than the daim that the wondefully
generousacts of charity of the compulsive do-goode are notmorally pamissibleN , or
recongder her commitment to OI C, the prindple tha does notlet her countenance the genuine
intuition that the psychotic killer@ hanouscrimes are morally impermissible in thefirst place.

Though heintrodudion of theintermediate mora category of the morally unpemissible
isinaufficiently motivated by he smultaneous maintenance of Ol C and PICR (because PICR
is, itself, insufficiently motivated), even if it were sufficiently motivated, (24 would nonehdess
be an inadequate explanaion of (1) in TRANSPLANT and TRANSPLANT (COMPULSION) and 9 this
reply to my argument would gill fail. This dternaive explanaion of (1) comes to gnef when we
consde itsimplicationsfor other cases. If in TRANSPLANT (COMPULSION) it is hotthe case tha
if thejanitor doesn®act, the surgeon will morally impermissibly kill two innocent people, but
rather is only the case that if hedoesn®act, the surgeon will morally nonpermissibly (though
not morally impermissibly) kill two innocent people, this mug be because of thetruth of PICR
and thefact tha in TRANSPLANT (COMPULSION) if the janitor does not act, the surgeon will not

beable to refrain from killing thetwo innoeent people. But if PICR istrue and (24 explained (1)

4 Note, just to be clear, that what | am claiming is hard to stomach is not that the wonderfully generous acts of
charity of acompulsive do-gooder are not praiseworthy. One might think that because a compulsive do-gooder can®
avoid doing the wonderful things she does, she does not deserve praise for doing them. That(3 as may be. But what |
am claiming is hard to stomach is that the wonderfully generous acts of charity of a compulsive do-gooder are not
morally permissible. Even if acompulsive do-gooder does not deserve praise for her wonderfully generous acts of
charity, still, it seems, those acts are surely at least morally permissible, and not merely non-impermissibly non-
permissible.
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in TRANSPLANT and TRANSPLANT (COMPULSION), then it would have to follow tha it is morally

permissible for the huner to kill the bygande in thefollowing vaiation of TRAIN:

TRAIN (COMPULSION): Everything isasit isin TRAIN except tha the bysande is
psychologically compdled to tumn thetrain and thereby Kill thetwo track ingpectorsin
order to save the ten track workers. (Suppo® that she cannotrefrain from turning the
train because theten track workers are her granddhildren and sheis as compdled to save
them asis the mos severe kleptomaniac to gedl.)

As the bysande won® be able to refrain from killing the two innoant people if the huner does
notkill her, it follows from PICR tha he killing ofthem, if alowed to occur, would bemorally
nonpemissible. And if wha made it morally pamissible for the janitor to kill the surgeon in
TRANSPLANT (COMPULSION) was that if hedidn® the surgeon would morally nonpermissibly
kill two innocent people, then if the bysande will morally nonpermissibly kill two people if the
huntier does notkill her, it should bemorally pemissible for the huntr to kill thebygande in
TRAIN (COMPULSION). But it is paently not morally pemissible for the hunter to kill the
bygande in TRAIN (COMPULSION). Jug as the addition of the e ement of compulsion ©
TRANSPLANT does not change and actudly seemsirrelevant to, the moral status of the janitor@
killing d the surgeon, 9, 00, dos the addition of the dement of compulsion to TRAIN not
change and actually seems irrelevant to, the moral status of the huner@ killing of the bysander.
Neithe in TRAIN nor in TRAIN (COMPULSION) is it morally pemissible for the huner to kill the
bygande. Asit would be morally pemissible for the huntr to kill the bygande in TRAIN
(COMPULSION) if PICR were true and (24 explained (1) in TRANSPLANT (COMPULSION), then
either PICR isfase or (24 does notexplain (1) in TRANSPLANT (COMPULSION). Asit is
plausble that (24 is both true and distinct from (2), let doneexplains (1), in TRANSPLANT
(COMPULSION) only if PICR istrue ather (24 is false (because PICR isfalse) in TRANSPLANT
(COMPULSION) or it is true butit does notexplain (1). In dther case, (24 can® explain (1) in

TRANSPLANT (COMPULSION), and S this reply to my argument fails.?®

% A similar argument against this reply could be given employing a version of the case involving Sally and the FBI
agents | discussed in section 3. If (24 explained (1) in TRANSPLANT (COMPULSION), then, it seems, it would be
morally permissible for me to kill Sally in order to prevent her from killing the FBI agents who are attempting to kill
her because they mistakenly, though justifiedly, believe that she is about to detonate a nuclear device, if Sally® self-
defensive action is one she can@refrain from performing. But it would not be morally permissible for me to kill
Sally in such asituation. It is not morally permissible for me to kill someone to prevent her from defending herself
in a predicament like Sally®, and thisis so even if she so loves life that her instinct to preserveit is so
overwhelming that she is compelled to engage in self-defense. Also, if (24 explained (1) in TRANSPLANT
(COMPULSION), then, it would seem, it would be morally permissible for the janitor to kill the surgeon in aversion of
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4.4 The Counterfactual Wrongness Reply
Thefourth reply to my argument tha | condde has it that wha explainsthe truth of

(1) it ismoraly pemissible for the janitor to kill the surgeon
iNn TRANSPLANT and TRANSPLANT (COMPULSION) is notthefact tha

(2) if thejanitor had notkilled the surgeon, the surgeon would have morally
impermissibly killed two people,

but, rather, thefact tha

(2" if thejanitor had notkilled the surgeon, the surgeon would have donesomething,
namely kill thetwo innoent people, such tha had shedoneit voluntarily (i.e., hal
shedoneit while a the same time bang ale to refrain from doing it) her doing it
would have been amorally impermissible killing of two people.

Now (2") isreally quite complicated. It is certainly not something onewould think of off-hand as
the explanation of (1) in TRANSPLANT. It is only because of TRANSPLANTG relation ©
TRANSPLANT (COMPULSION) and thethreat tha my argument poses to Ol C that onewould ever
consde (2"), ingead of (2), as the explanation of (1) in TRANSPLANT. Neverthdess, (2") isa
candidae explanation for the truth of (1) for, it seems, it is truein boh TRANSPLANT and
TRANSPLANT (COMPULSION). It istruein TRANSPLANT (COMPULSION), we might SUppo<,
because the closest possible world in which bot the janitor decides not to kill the surgeon and
the surgeon voluntarily kills the two tongllectomy patientsis aworld in which he doing © is
morally impermissible. (Here | am supposng, on bédf of the proponent of this reply, that we
can beconfident tha whatever the smallest changes to theworld as described in TRANSPLANT
(COMPULSION) necessary to make it onein which both the janitor does notkill the surgeon and
the surgeon voluntarily kills the two tongllectomy paients do notchangethingsin such away
tha he killing them is not morally impermissible.) (2") is aso truein TRANSPLANT: asitis
actudly the case tha if thejanitor had notkilled the surgeon, the surgeon would have voluntarily

and norally impermissibly killed the two tonsllectomy paients, it is dso truetha if the janitor

TRANSPLANT (COMPULSION) similar to one | discussed at the end of section 3, in which the tonsillectomy patients
have consented to being killed to provide organs for their dying children. But it most certainly would not be morally
permissible for the janitor to kill the surgeon in such a case.
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had notkilled the surgeon, the surgeon would have donesomething such that had she doneit
voluntarily, he doing it would have been amorally impermissible killing of two people.?®

The complexity and unntuitiveness of (2") aside, can (2") really bethe explanaion of (1)
iNn TRANSPLANT and TRANSPLANT (COMPULSION)? No. A dight modification ofthetwo cases
illugrates why:

TRANSPLANT CONDITIONAL CONSENT (Or TRANSPLANT CC): Everything isasit isin
TRANSPLANT except tha thetwo tonsllectomy patients have in the past consented to
being choppeal up f ever both dong o will save ten people from organ failure and the
surgeon who doe so can, a thetime of the surgery, refrain from doing

and

TRANSPLANT CONDITIONAL CONSENT (COMPULSION) (Or TRANSPLANT CC
(COMPULSION)): Everything isasit isin TRANSPLANT CC except that the surgeon is
psychologicaly compdled to kill thetwo tonsllectomy pdientsin order to save theten.

(True TRANSPLANT CC and TRANSPLANT CC (COMPULSION) are complicated cases. But the
reply to my argument based on ") is acomplicated, highly specific, and far-fetched ore. Surely
complicated cases should beadlowed when responding o complicated, highly specific, and far-
fetched replies. What@ more, though hese cases are complicated, the moral data aboutthem to
which | gppedl in what follows are, nonghdess, quite intuitively robug.) Themoral daain these
two cases are different. It is notmorally pemissible for thejanitor to kill the surgeon in
TRANSPLANT cC. What@ more, it is because if the surgeon is left to chop p the patients, he
chopping them up will bemorally pemissible (because shewill then stisfy the condition upon
which the patients conditiondized thar consent to bang dhoppeal up)tha explainswhy it is not
morally pemissible for the janitor to kill the surgeon in tha case. TRANSPLANT CC
(COMPULSION) is another matter. Themoral datain tha case are jus as they are in TRANSPLANT
and TRANSPLANT (COMPULSION): it is morally pemissible for the janitor to kill the surgeon in
order to prevent he from killing the pdients. Thefact tha thetwo tongllectomy patients
conented to bang diopped up b save ten people from organ failure on the condition that the
surgeon who does so can refrain from doing so seems completely irrelevant to the moral
permissibility of the janitor@ killing the surgeon in TRANSPLANT CC (COMPULSION). This is
because in tha case the condition on which the paients conditiondized their consent is not
satisfied. Furthermore, the janitor@ killing of the surgeon seems no less morally permissible in

20| thank BLINDED for encouraging me to address this reply to my argument.

24



TRANSPLANT CC (COMPULSION) than it does in TRANSPLANT (COMPULSION). Tha TRANSPLANT
CC (COMPULSION) addsto TRANSPLANT (COMPULSION) the fact tha the tongllectomy patients
conented to bang dhopped up unde specia conditions conditions which are not met in
TRANSPLANT CC (COMPULSION), seems utterly irrelevant to the moral status of thejanitor@ killing
of the surgeon.

That it isnotmorally pemissible for the janitor to kill the surgeon in TRANSPLANT CC
poses no pioblem for this reply to my argument. As thetongllectomy paients have consented to
beng dhoppal up b save ten omgan failure paients by asurgeon who daes so voluntarily (i.e.,
onewho a@n refrain from doing o), (2") isfalse in TRANSPLANT CC and D there is no worry
aboutits licensng thejanitor@ killing of the surgeon in tha case. What does pose a problem, a
fatal problem, for this reply to my argument is thefact that though ") isdso fasein
TRANSPLANT CC (COMPULSION), (1) is noneghdess truein tha case. (2") isfalse in TRANSPLANT
CC (COMPULSION) because had the janitor notkilled the surgeon and the surgeon did chop up he
two tonsllectomy paients voluntarily, the surgeon would nothave donesomething such tha had
shedoneit he doing it would have been amorally impermissible killing oftwo people. Thisis
because had shekilled them voluntarily she would then have satisfied the condition upon viich
thetonsllectomy paients conditiondized ther consent to beng dhoppel up to save ten organ
failure paients. So (2") can®bethe explanaion of (1) in TRANSPLANT CC (COMPULSION). But as
the addition ofthe conditiond conent of thetonsgllectomy paients to TRANSPLANT
(COMPULSION) seems intuitively irrelevant to the moral pamissibility of the janitor@ killing of
the surgeon, @") can®be the explanation of (1) in TRANSPLANT (COMPULSION) dither.

(1t won®do b raise doulis aboutthe phenomenon of conditiond consent and its moral
trandormative power. The phenomenon ofconditiond consent is dtogeher ordinary. And
though hekind of conditiond consent the tonsllectomy pdients give in TRANSPLANT CC and
TRANSPLANT CC (COMPULSION) seems weirdN it is certainly weird for them to meke thar
consent to beng dhoppel up in oder to save ten organ failure paients condtiond upon he
surgeon® beng ale to do oherwise than chop hem up though lam confident a backstory
could becongructed that makes it quite naural and undestandable why they might want to do
so)N it is pefectly intelligible and © we have no prindpled groundsfor thinking that it is
incoheent or illegitimate. A pason, in general, has the moral power via her consent to change

themoral pemissibility facts according o he whim, and thisis true no metter how bizarre her
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whim may be If | tell you ha you may pitch yourtent on iy land if Googe® stodk price ever
climbshighe than $900 ashare and it ever does go ebovetha price, you ae then morally
permitted to pitch yourtent on nmy land, butnot otherwise. Thisis true despite the fact tha the
condition upon vhich | make my congent contingent is paently inane. A person may
conditiondize her consent on ay nunber of seemingly crazy conditions butthe moral force of
such congentisin no way diminished by the seeming aaziness of the condition on which it is
conditiondized. Whether apason an do ohewise than shein fact does is a completely
ordinary and nundane fact upon which apeson might conditiondize he consent. And though t
might be bizarre for someoneto conditiondize her consent on such afact, its bizarreness does
not gtrip tha consent of its morally trandormative power. The consent of the tonsllectomy
paientsin TRANSPLANT CC and TRANSPLANT CC (COMPULSION), then, ha the morally
trandormative power of any sandad ingance of freely given conditiondized consent, and © the
moral daain those cases, asinfluenced by that consent, are as | have claimed they are.)

As (2") can® bethe explanation of (1) in TRANSPLANT (COMPULSION), this reply to my
argument, according o which the explanaion ofthe truth of (1) in boh TRANSPLANT and
TRANSPLANT (COMPULSION) is (2"), fails.

4.5 The Supervenience Reply
Thelast reply to my argument that | condder does notso much offer an dternative explanation
of thetruth of

(1) it ismoraly pemissible for the janitor to kill the surgeon

in TRANSPLANT and TRANSPLANT (COMPULSION) as arguethat there must be one Here@ the
argument. Necessarily, the moral facts of astuaion supavene on the nonmoral facts of that
situaion. Hence, were the surgeon dlowed to kill thetwo tonsllectomy paientsin
TRANSPLANT, there would bea set of nonmoral facts upon which the wrongness of he doing ©
supevened. Cal this set of facts . As the proporent of this reply istrying o dédend OIC, she
will, of course, maintain tha the fact tha the surgeon wuld have dore otherwise than kill the
two tonsllectomy paients will beamember of . Call the set of nonmoral facts tha congsts of
W except thefact tha the surgeon could hare doneotherwise than kill the two tonsllectomy
patients W-. According 1o this reply to my argument, tha which explainsthetruth of (1) in
TRANSPLANT and TRANSPLANT (COMPULSION) is not
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(2) if thejanitor had notkilled the surgeon, the surgeon would have morally
impermissibly killed two people,

but rather

(2%) if thejanitor had notkilled the surgeon, he set of facts, -, would have
obtained ?’

As | ssid aove this reply doesn®offer an aternaive explanaion of (1) in TRANSPLANT and
TRANSPLANT (COMPULSION); rather, it merely points to one (2%) is jus an explanaion shema.
Given tha moral facts do sipaveneon he nonmoral facts, there mug beafilling in of (2%) for
which (2%) is true in boh cases. Thus thecorrect filling in of (2%), whaever it is, is a candidae
for an dterndive explanaion ofthetruth of (1) in both cases. (Henceforth, | shdl use @2%)Oo
refer to the correct filling in of (2%), whatever it hgppensto be) As (2%)@ beng the explanaion
of (1) in TRANSPLANT (COMPULSION) is compdible with thetruth of OIC, if (2%) is the correct
explanaion of (1) in tha case, my argument against OI C fails.?®

| do notdeny tha the moral facts supevene on the norntmora facts. Thusl grant tha
there mug be some set of facts - such tha (2%) is truein boh TRANSPLANT and TRANSPLANT
(COMPULSION). Wha | do deny, however, istha (2%) is a beter explanaion of the truth of (1)
in thoxe cases than is (2). In fact, as | shdl argue, (2) is abeter explanaion of (1) than is (2%).
Why?First, as | have noted, it is intuitive that themoral wrongness of the surgeon® impending
killing ofthetwo tongllectomy paientsis acrudal pat of the explanation ofwhy it is
permissible for thejanitor to Kill he in TRANSPLANT. (As further suppot of this, nok tha when
trying o convince others tha it would bewrong ofthem to blodk our efforts in pursuit of some
god, it is quite naural for usto gopeal to the moral pamissibility of wha we are doing (witness:
Qln dlowed to do hislQ.) It is notintuitive that what explainsthe pemissibility of the janitor@
action is some large and complicated set of nontmoral facts. In this respect, the dternative
explanaionsdiscussed and rgjected in 4.1, 4.3and 4.4, hough nadequéde, are dl sgnificantly
better than (2%). Thisis because they each atempt to explain the moral pemissibility of the

%" The alternative explanation is clearly not

(2™ if the janitor had not killed the surgeon, the set of facts, #, would have obtained.
As| have argued, the explanation of (1) in TRANSPLANT must be the same as the explanation of the truth of (1) in
TRANSPLANT (COMPULSION), but, though (2") istrue in TRANSPLANT, in virtue of W@ containing the fact that the
surgeon could have done otherwise than kill the two tonsillectomy patients, it isfalse in TRANSPLANT (COMPULSION).
It follows that (2*) can® be what explains (1) in either TRANSPLANT Or TRANSPLANT (COMPULSION).
28| thank BLINDED for urging me to address this reply to my argument.
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janitor@ killing the surgeon, in some way or another, in terms of afeature of the surgeon®
impending killing ofthe two tonsllectomy paients that indirectly adverts, or isin some way
akin, to moral wrongness. It is atestament to the fact tha it is intuitive tha the moral wrongness
of the surgeon®@impending killing of the two tonsllectomy patients plays a crudal rolein
explaining the moral pemissibility of the janitor( action in TRANSPLANT and TRANSPLANT
(COMPULSION) tha these dterndive explandionsto (2) apped to these wrongness-like
propeties to explain the pemissibility of his action. It isin order to patly accommodée the
intuitive thoughtthat themoral wrongness of the surgeon@killing ofthetwo paients is pat of
the explanation of (1) that these explanaionsappeal to these wrongness-like propeaties. Though
W- may bealarge part of the supevenience base of the wrongness of the surgeon® impending
killing ofthetwo pdients, thereis no ®nse in which tha collection of nonmoral factsis
anything like that wrongness. So - can® even partially accommodate, as the dternative
explanaionsdiscussed in 4.1, 4.2, ad 4.4 aguably can, theintuitive thoughttha the moral
wrongness of the surgeon® impending killing ofthetwo tondllectomy patientsis cruda to the
explanation ofthe moral pemissibility of the janitor@ killing he. Insofar as (2%) must
completely leave out the moral wrongness of the surgeon® impending killing ofthe two
tonsllectomy pdients as pat of the explanation of (1) in TRANSPLANT, then, it fares much worse
as an explanation oftha fact than does (2).

(Note, it is not correct for proponents of this reply to call, as some have dore in pressing
this reply againg my argument, the set of nonmoral propeties of the surgeon@killing ofthe
two tondllectomy patients tha compose W- @he wrong-making propertiesOof tha act. Were -
the set of thewrong-making piopeties of the surgeon® act, then proponants of this reply would
have to grant that the surgeon® compulsive killing ofthe two tons|lectomy paients is morally
wrong. This is because proponents of this reply hold, a they mug, that dl of the nonmoral
propeties in W- hold of the surgeon® compulsive killing of the two tonsllectomy paients and if
those were the wrong-making propeties, they would make that act wrong. Roponaents of this
reply have to hold tha the nonmoral properties that are, in truth, the wrong-making piopeties
for the surgeon@® action ae those collected in . For them, the propetiesin W- are, & mog,
almost all of thewrong-making popaties of the surgeon® action. According 1 this reply to my
argument, as they make the surgeon® act only Glmog-wrongQthey almost make it wrong), a
mosg, the propeties in W- conditute a set of Gimog-wrong-making piopertiesOof the surgeon®
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action? It is yet another testament to its being intuitive tha that moral wrongness of the
surgeon® action is integral to the explanation of (1) in TRANSPLANT that even proponents of this
reply refer to the propeties in - as GQvrong-makingQ It isillicit for them to do ®, however,
because, as | have jus demondrated, & mog they are only dmog-wrong-making.)

Second, beause there are many different distinct ways in which someonecan morally
impermissibly kill two people, the set of non noral facts /- to which (2%) makes gppeal will
mog surely have to bewildly disundive. In this respect (2%) is asgnificantly worse
explanaion of (1) in TRANSPLANT and TRANSPLANT (COMPULSION) than is (2). Third, as |
suggested a the beginning of section 3, hie phenomenon | exploit in my argument agang
OICN the phenomenonof the moral status of one person® action dgpending on aother parson®
having acertain moral obligationN intuitively seems rather common. | offered as examples just a
couple smple cases in which it seems to gopear. Many othe such cases could becondructed. As
each of these cases could beworked up nto an argument of the kind | have marshded againg
OIC, if thereply to my argument beng consdered hae works, then in each of these other cases,
the explanation ofthe moral status oneperson@ action will likewise have to notmake any gppesl
to the moral obligaion ofthe other person. This is coungrintuitive notjus because in each case
tha moral obligation does seem to berelevant to the moral status of the one person®action, but
also because it makes a hash of the very intuitive thoughttha al these cases share something in
commonN namely, tha they exhibit the abovedescribed moral phenomenon. Last, it would
seem avery largeand auriouscoinddence that in each of these very different Stuaionsthe
variouscomplicated sets of nonrmoral facts tha makes it the case tha person A has the moral
obligation that shehasin that studion isidentical to, except for the onefact tha she could have
doneothewise than she did, the complicated st of nontmoral facts tha makes it the case tha
person B@ action ha the moral statustha it does in tha stuaion. Thisis thekind of large and
curiouscoinadence tha should beavoided when it comes to theory building, beit moral or any
other type (Note that no such coinddence follows from its beng the case that (2) is the
explanaion of (1) in TRANSPLANT.) For all these reasons then, (2) is a beter explanation of (1)
in TRANSPLANT and TRANSPLANT (COMPULSION) than is (2%).

29 - is but one of many sets of almost-wrong-making properties of the surgeon® action. Here is a pressing question
for proponents of this reply to my argument: why does just this one particular set of almost-wrong-making
properties, and none other, license the janitor@ killing of the surgeon?
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Oneway a proponet of OIC mighttry to drcumvent some of these problems for (2%)
would beto podulate a new propaty, tha of moral impermissibility*, and atempt to explain the
truth of (1) in TRANSPLANT and TRANSPLANT (COMPULSION) by gped to it. She might
introduee the property of moral impermissibility* in the following way. By the supevenience of
themoral on thenonmoral, an action,! , has the propety of being nmorally impermissible jus in
case it indantiates oneof the sets of propaties tha conditute the disjundive supevenience base
for moral impermissibility. As the proponaent of this reply wants to preserve OI C, shewill hold
tha each of these sets of nonrmoral propaties of ! will contain the paticular propeaty of beng
such tha theagent of ! could have refrained from! -ing. Now, for each of these sets, S, of non
moral propeties tha constitute the diunds of the supevenience base for moral
impermissibility, there is the corresponding %t S*;, which congsts of dl the propetiesin S;
minusthe propaty of bang such tha theagent of ! could haverefrained from! -ing. Whereas
the supavenience base of moral impermissibility congsts in thedisundion of dl theSs, the
proponent of this reply might hold, the supevenience base of moral impermissibility* congstsin
thedigundion ofdl theS*s. He would thushold tha an action ha the property of beng
morally impermissible* jud in case it indantiates oneof the $*;s. After having introduced this
new moral property of moral impermissibility*, she mightthen go on ¢ offer thefollowing

aterndive explandion of (1) in TRANSPLANT and TRANSPLANT (COMPULSION):

(2%) if thejanitor had notkilled the surgeon, the surgeon would hase morally
impermissibly* killed two people

This dternaive explanation mght seem to ge around al of the problems | raised &ove for the

(2%)-based reply to my argument.*°

30 Some proponents of OI C have urged against my argument that inability should be viewed as a GlefeaterOof moral
obligation in some such way as, in epistemology, certain facts can be defeaters of epistemic justification. This
analogy is questionable. In epistemology defeaters defeat justification, and the clear analogue of epistemic
justification in the moral caseis permissibility, but, according to this proposal, inability is said to be a defeater of
moral obligation, not permissibility. In epistemology, defeaters tend to undermine the evidential relationship
between a purported piece of evidence and the proposition for which it is supposed to be evidence. It is not clear that
the relation between amoral obligation and its supervenience base is anything like the relation a piece of evidence
bears to the proposition for which it is evidence. Last, in epistemology, there are many different kinds of defeaters
that defeat justification in different ways. In the moral case, the proposal seemsto be that inability isthe only all-
things-considered moral obligation defeater. What else would be a defeater of all-things-considered moral
obligation? Needlessto say, | am suspicious of trying to defend OI C against my argument by appeal to an analogy
with defeaters in epistemology. However, suspicions about the suitability of this analogy aside, | don® see how talk
of inability being a defeater of moral obligation is anything more than a presentation of the Supervenience Reply
using different words. Presumably, the appeal to defeaters is meant to provide an aternative explanation of the truth
of (1) in TRANSPLANT like the following:
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In truth, however, (2$) is no beter, and pehgps sginificantly worse, than is (2%). It
might bethoughtthat, urlike (2%), (2$) does not completely leave the moral wrongness of the
surgeon®@impending killing ofthetwo paients out of the explanation of (1) in TRANSPLANT. It
might seem that in adverting o the propaty of moral impermissibility* to explain (1), (2%$)
patially accommodaes the intuitive thoughtthat the moral wrongress of the surgeon®
impending killing ofthetwo pdientsis crudal to the explanaion ofthe moral pemissibility of
thejanitor@ killing he. But this is mere sophistry. One cannotaccommodate that intuitive
thoughtvia the stipulative podulation of a propaty of moral impermissibility*; moral
impemissibility* is like moral impermissibility in name only. Posulating the existence of a
propetty the supervenience base of which isin some systematic way smilar to that of moral
impermissibility in no way ensures tha if that property does in fact exist, tha it is anomative,
let donemoral, property in any way &kin to that of moral impermissibility. And while (2$) does
fare better than (2%) both in notbeng wildly disundive and in dlowing tha there is something
tha al cases in which it seems tha the moral status of onepeson@ action dependson another
person® having amoral obligaion have in common, it does so & the high theoretical cost of
introduang anewv morally sgnificant propeaty. This cos is quite subgantial and, d thevery
least, offsets any gainstha (2$) has over (2%). The cog of introdudng the propeaty of moral
impermissibility* is especialy high because it (unlike, say, tha of amoral right or amorally
permissible wrong) seems blatantly ad hoc: it does no heoretical work except to shdter OIC
from atack. For these reasons then, (2$) seems no bater, and pehgps significantly worse, than
(2%) as an explanation of (1) in TRANSPLANT.

For dl this, however, it may gill betha either oneof (2%) and (29) is a better
explanaion of (1) in TRANSPLANT than is (2). What makes for a good &planaion, dter dl, isa
holistic matter. And though %) and (2%$) are inferior to (2) in dl the dbove-adunbrated ways,
there is oneadvantage a proponent of Ol C will see (2%) and (2%) as having ove (2): (2%) and
(2$) are congstent with Ol C, whereas (2) is not But for how much should this GidvantageO
count, and is it sufficient to outwveigh dl the disadvantages of (2%) and 2$) as compared to (2)?
If OIC is extremely plausible and sufficiently independently motivated, then pehapseither (2%)

(2@) if thejanitor had not killed the surgeon, the surgeon would have violated a defeated all-things-
considered moral obligation not to kill the two tonsillectomy patients.
But as, according to this proposal, inability isthe only all-things-considered moral obligation defeater, violating a
defeated moral obligation is necessarily equivalent to doing something morally impermissible*.
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or (29%) is abeter explanation of (1) in TRANSPLANT than is (2). But, if not, then despite its
incongstency with OIC, (2) isthe beter explanaion of (1) in TRANSPLANT. It is my contention,
onewhich | endeavor to establish in section 5, ha the intuitive motivations for Ol C are not
nearly as strongas they are often taken to be In the end, hen, we mug condudethat (2) isthe
better explanation of (1) in TRANSPLANT, that the Supavenience Reply to my argument fails,
and that OIC isfalse.

| have refuted thefirst four replies to my argument. | have notyet refuted thefifth reply, the one
| call @he Supavenience ReplyQ | have, however, established that it can succeed only if the
reasonsfor accepting OI C are so overwhelming & to jugify thetheoretical cods tha mug be
incurred in order to uphdd dther oneof the two alternaive explanationsof (1) in TRANSPLANT
essential to it. In the next section | will discuss and undeminethe motivationsfor OIC and thus

complete my refutation ofthe Supavenience Reply.

5. Under mining the Motivations for OIC

If my argument in section 3 & correct, then OIC is false. But if it@ false, why have so many
people found t atractive? Many seem to think tha it is an obviousandytic truth. This surely
isn@right @ really oughtto putmy dog b deep, but| just can® does not seem contradictory or
interndly incohaent in anything like theway @ am abachdor, butlet me introduce you  my
wifeOdoes. Now, thisis notto say tha OIC is notan andytic truth. [t just to say that it isn®an
obvious andytic truth. But if it isnotan obviousandytic truth, what grounds are there for
accepting it? Asfar as | can se, there are four distinct motivationsfor OIC. | call these
motivations @he fairness motivationQ Ghe morality-mus-be-action-guiding motivationQ Ghe
rationd ddiberation notivationQ and Ghe best explanation notivationQ respectively. These are
the motivationstha people often offer in suppot of OIC when they are pressed to judify it. In
therest of this section 1 will undemine each of these motivations

5.1The Fairness Motivation
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| begin with the fairness motivation. The fairness motivation rests on theintuition that it would
be unfair for someoneto be morally required to do ®mething tat she can®, in fact, do. David
Copp R003)aticulates the fairness motivation thus

First, an adequae moral theory would imply or suppot the propostion tha agent-
requirements are morally unfair if the person required to act in acertain way is unale to
act in tha way. Second,a moral theory would be incoheent if it both implied this
propostion and failed to rule outthe propostion tha a peson can bemorally required to
act in acertain way even if sheisunale to act in tha way. Hence an adequate theory
mug reject the latter propostion, which means in efect, tha an adequae moral theory

mug imply [OIC]. (Copp 2003, 272)

In other words, according to the fairness motivation, norality would beunfair if it required a
person b do ®mething tha she cannot, in fact, do. But, as it would beconaeptudly incoheaent
for morality to beunfair, it isimpossible for someoneto berequired to do ®mething tha she
cannot, in fact, do. That@® the fairness motivation.

Note, first, tha the notion of moral fairness a play heeis notadistributive noton, a&is
thenotion of moral fairness of concern when dlocating resources. Rather, it is thenotion of
fairness gopealed to when onecomplains of ond3 teacher@ demand that, in onenight, oneboth
read, and write afifty page pge on, Bmes Joyce@ Ulysses that it is unfair. If morality
demandead oneto do ®mething that onecannotdo, 0 goes theintuition, sich ademand would
beunfair in asmilar way. The problem is tha if this motivates OI C, it motivates too much. If
oneaccepts tha it would beunfair to bemorally required to do ®mething onecan®, in fact, do,
onemug aso accept tha it would beunfair to bemorally required to do ®mething that dl of
one3 evidence indicated was not required.*! Insofar as | have agrip on henotion of fairness
appedled to here, | can® see how onecould accept the former withoutaso accepting the latter. If

thefairness motivation is agood notivation for Ol C, then, it must dso bea good notivation for:

@ughtO mplies Evidence (Ol E): Necessarily if a person oughtto ! , then her evidence
indicates tha sheoughtto! .
The problem isthat OIE is highly implaudble. It is dso aprindple tha anumber of proporents
of OIC would mog assuredly reject. What | am morally required to do s afundion of how my
action will impact theworld around ne, and my evidence might very well be misleading aout
these matters. (Note tha Ol E might betrue of what the philosophes | discussed in sction 2 @l

31 Assuming, of course, one has done all that is required by way of gathering evidence. Henceforth, | will leave this
qualification implicit.
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Qhe subjective sense of @ught® But, as | noted in that section, OIC is dearly false on he
subjective sense of @ughO So the fairness motivation, if it motivates Ol C on the objective sense
of @ughOtheonly sense on which it has a shot of beng true, mugt dso motivate Ol E on hat
sense of @ugh© But tha, as | have just noted, is highly implausble.) As the fairness motivation
for Ol C equdly well motivates Ol E, and Ol E is both highly implausble and aprindple that
many proponets of Ol C would beloah to accept, the fairness motivation is abad motivation
for OIC.

A prindple like OI E is more plaugble for moral blameworthiness than it is for moral
obligation. Tha is, it ismore plaugble tha aperson is blameworthy for! -ing onl if he
evidence indicates that sheoughtnotto! than it is, as OIE claims, tha apeason ats morally
wrongly in! -ing on if her evidence indicates tha she oughtnotto! . Fairness consderations
might seem relevant here. It might seem unfair to blame someonefor ! -ing if dl of he evidence
indicates tha ! -ing is pemissible. Also, the claim tha it would beunfair to blame someonefor
doing smething e can® avoid doing is more plausble than is the daim that it would beunfair
for someoneto bemorally required to do ®mething that she can®do. I is only because we
assodate blameworthiness with wrongdong tha the prindple concerning wrongdong ha any
pull. But one we prise blameworthiness and wrongdoing gatN as we mus because of the
obviousfact of blameless wrongdongN the fairness motivation for Ol C loses much, if notal, of
its force. Thefairness motivation, hen, ssems beter as amotivation for prindples concerning
blameworthiness than it does as amotivation for principles concerning nora obligation.

Thefairness motivation, then, is apoormotivation for OIC.

5.2The Morality-Must-Be-Action-Guiding Motivation
So much for the fairness motivation. I nowturn to the morality-mus-be-action-guiding
motivation. Gopp R003)has dso advocated this motivation. Here is his articulation ofthe

morality mug beaction-guiding motivation:

Now if | cannot do me action, hen it is notanong ny genuine opions Hence, even if,
contrary to fact, | were morally required to do t, this fact could notberelevant to my
decision anong ny opion<Ef or it would give me no gutdance among hegenuine
optionstha | haveE. T he intuition is that genuine moral requirements are not like this
and therefore tha an adequae moral theory would guaantee that facts about wha an
agent is morally required to do ae dways relevant in the characteristic way to the agent®®
decision anong he optonsE. | t follows that an adequae moral theory would imply that
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if apeason isunaleto do something, it is not the case tha sheis morally required to do
it. (Copp 2003, 27274)

Here the thoughtis tha moral requirements mug, of necessity, beaction-guiding, and they
wouldn®beif they required people to do hingsthat they can®do. And o, it can®betha
someoneis morally required to do ®mething tha she can@ in fact, do.

At the core of this motivation is the thoughtthat wha a peson is morally required to do
must besuch that it can guide he in he deliberationsaboutwhat to do. Now this thought can®
bethat the dictates of morality mug settle the question of wha to do n any stuaion in which
onemightfind oneself. A moral theory is notinadequéae merely in virtue of bang slent on the
guestion whether to hare gpple juice or orangejuice with breakfast. Rather, theintuition mug be
tha when morality makes damandsof us those demandsmug, somehow, becapable of guiding
usin ourddiberations If | can only choos beween paforming A and peforming B, how can
being old amply that | am morally required to peform C beof any hdp in guiding nmy
ddibeationsaboutwha to do?As morality would notbe action-guiding, which it of necessity
is, if OIC were fase, it follows tha OlIC mug betrue Or, a least, 0 goes the thought

The problem with this motivation is that morality can beaction-guiding in the sense
demandad by he motivation even if OIC is false. Morality often yields verdicts notjus about
wha oneoughtto do, butaso eboutwha oneoudht to do on he assumption tha one does not

do wha oneadl-thingsconsdered oughtto do. ®Wnsde thefollowing:

TWO BUTTONS: In front of Bill are two butons If he presses thefirst, ten people will be
saved from being killed. If he presses the second,only three of those ten people will be
saved.

Morality mog surely yieldsthe verdict tha Bill isall-thingsconsdered morally required to press
the Gave tenObution. But it dso yieldsthe subsdiary verdict tha Bill is required to press the
Gave threeObution given that he does not press the “save ten” button. Here® another way of
putting the point: thoughthe only way for Bill notto act wrongly is for him to press the Gave
tenObution, heacts less wrongly if he presses the Gave threeObuton than he does if hedoes
nothing at al. Once we recognize that morality yieldsnotjug categorical requirements butaso
subgdiary requirements like the onehighlighted by TWO BUTTONS it is clear how morality can
be action-guiding even if OIC isfase: in those cases in which morality requires apeason o do
something which she cannot do, t can guide her in virtue of the subgdiary mora requirements

tha it yields Asthese subddiary moral requirements can do dl the action-guiding tha the
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morality-mug-be-action-guiding notivation for Ol C demandseven if OIC isfalse, the morality-

mugt-be-action-guiding motivation is a bad motivation for OIC.

5.3The Rational Deliberation Motivation
Therationd ddiberation motivation for OIC has it tha the best explanaion of a certain

paticular fact aboutrationd ddiberation is aprincple tha entails Ol C. Here is the princple:

Having a Reason Implies @anQ(RI C): Necessarily, apeson ha areason to! only if
shecan!.

RIC entails OI C viatheintermediate prindple:

@ughtO mplies Having a Reason (Ol R): Necessarily, aperson hes an dl-things
congdered moral obligaionto! only if shehasareason ! .
The paticular fact dboutrationd ddiberation of which RIC is suppo®dly the best explandion
is:
Rational Deliberation Fact (RDF): In the course of rationd ddiberation @outwhé to
do, if onefindsouttha a certain opion onewas consdering is notin fact an opton, i.e,

acertain oourse of action is onetha onecannotpeaform, then it isrationd to diminae
tha opton from condderation.

RDF is suppo®dly explained by RIC in thefollowing way. Presumably, in ddiberation oneis
trying o ddermine wha course of action onehas mog reason o peform. If RIC istrue then if
acertain oourse of action is onetha onecanna peaform, then onehas no reason o peform it.
But if onehas no rason  paform tha action, hen it can®bethe course of action onehas most
reason o peform. And 9, & ddiberation ams to discover the course of action onehas most
reason © paform, if onediscernstha a certain course of action an®be the course of action one
has mod reason o peform, it is rationd to diminate tha course of action from the candidaes
amongg which oneis ddiberating. Hence, RDF.*

There are a numbe of paintsin this line of reasoning in suppot of OIC a which one
might object. For ingance, onemight question Ol R; onemight think that it@ not so dear tha the
connetion baween what onedl-thingsconsdered morally oughtto do and wha onehas a
reason o do sin any way as sraightforward as OIR hasiit. Or, dternatively, onemight dispute
RDF. Onemight dso dispute the claim that the purpose of ddiberation is to ddermine wha

32 A version of this motivation, though presented a bit differently, is offered in (Streumer 2007).
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course of action onehas mog reason o peform. One might dso douli RIC; there may begood
groundsfor thinking tha it is possible to have areason 1 do ®mething onecan@, in fact, do.
Thereis dso thefollowing worry: it needn®follow from the fact that onehas no reason o do
something tha onedoes not have mog reason o do it. For if onehas no reason © do anything,
then ond8 having no eason © do ®mething is condstent with oné3 having nost reason © do .
A proponent of this motivation for Ol C could reply, however, tha rationd ddiberation
presupposes tha there is something onehas reason to do. 9, if it is the case tha there is nothing
onehas any reason o do,ddiberation itself is no longe rationd. So, s RDF is afact about
rational ddiberation and dl ddiberation when ore has no reason  do anything isirrational, if
oneis engaged in rationd ddiberation, it does follow from thefact that onehas no reason © do
something tha onedoes nothave mog reason o do that thing. Though onamight raise trouble
for therationd ddiberation notivation for OIC a any of these points, | will not

Thereal problem with therationd ddiberation notivation for OI C is that there are good
groundsfor thinking tha RIC is not the best explanaion of RDF. To see why, cmonsde another
rationd ddiberation fact:

Rational Deliberation Fact 2 (RDF2): In the course of rationd ddiberation éboutwhat
to do, f onefindsoutthat acertain opion onewas consdering is onethat ong in fact,
will nottake, i.e., acertain course of action is onetha onewill notpeform, then it is
rationd to diminae tha option from congderation.

If, somehow, in the midg of ddiberating béween optionsA, B, C, and D, onewere to discover
tha onewill not, in fact, take option D, then it would bepeafectly rationd to excludeD from
one3 ddiberationsaboutwha to do. How might onecome to knowtha one won®in fact take
option D? Well, onemight have very goodevidence based ore one&3 own prior behavior, or,
more fantastically, onemight be given some bit of foreknowledge (for example, an oracle might,
withoutrevealing wha onewill in fact do, reveal that onewill notin fact take option D). In any
case, in the event tha one comes to knowtha onewill nottake opton D, then onewould bejust
asrationd in excluding it from one3 ddiberationsas onewould bewere ore to come to know
tha onecouldn®take option D. (Note, it won®do here to question howonecould ever come to
know tha onewon®perform acertain action, beause whaever epistemic worries one might
raise abouton&8 coming to knowwha onewon®do @uld equdly well beraised eboutoned
coming o knowwha onecan®do)
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Now here@ therub. If RDF2 istrug then there must bean explandion of it. Whatever
explainsit, however, will explain RDF. Why? If you an®do smething, it follows tha you
won®do it. (At least it does on ay sense of @anCfor which RDF is & dl plaugble. For if itG
being the case that you an®do ®mething dosn®entail that you won@ then it is no longe
obvioustha in ddiberating @outwhat to do,  you find outtha you an®do smething, it is
rationd to diminae doing that as oneof your options If it@ posible tha you will do that thing,
then, plaugbly, it sill should beamongg the dternaives beween which you ae ddiberating.) If
whaever explainsRDF2 dso explainsRDF and what explainsRDF2 is not RIC, then it is hot
the case that RIC explains RDF. Note, however, tha RIC can® bethe explanaion of RDF2. It
certainly doesn®follow from thefact that one won®do ®mething that she can®do hat thing.
Note dso tha an RIC-like prindple concerning merely failing o do ®mething is wholly
implaugble; whether it follows from the fact that a person @n®do ®mething tat they don®
have areason o do t, it certainly doesn®follow from the fact that a person won®do smething
tha they don®have areason © do . People often fail to do wha they have reason © do. As
RIC is notthe explanaion of RDF2, and the explanaion of RDF2 will explain RDF, then we
have very god reason o think RIC is notthe explanaion of RDF. Now, it is truethd the
explanaion of RDF2, whaever it hgoppensto be might somehow entail RIC. If that were the
case, then we would have an aagument for the truth of RIC. But, in the absence of any proposal
as to what tha explanation is and howit entails RIC, | can® see howa fact aboutrationd
ddibeation like RDF provides any motivation whasoever for RIC. And 9, even granting the
truth of OIR, | can® see how condderationsaboutrationd ddiberation piovide any motivation
for OIC.

Therationd ddiberation motivation for OIC, then, fails.

5.4The Best Explanation Motivation

| nowtumn to wha | take to bethe strongest motivation for OI C. According to this motivation,
which | call Qhe best explanaion motivationQthetruth of OI C is the best explanaion ofa
number of sgnificant moral facts. In paticular, 0 goes this motivation, hetruth of OIC

explainswhy it is tha we do nothave certain moral obligations For example, consde

(5) it isnotthe case that | have an dl-thingsconsdered moral obligaion o sngp ny
finges and thereby end all suffering in the universe.
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It isintuitive that (5) is true. Not only does (5) seem true, butso dso does

(6) if | were ableto sngp my finge's and thereby end al suffering in the universe, | would
have an al-thingsconsdered mora obligaion o sng my fingeas and thereby end 4l
suffering in the universe.

Wha better explanation of (5) and (6) could there be buttha having an dl-thingsconddered
moral obligation b do ®mething requires baeng ale to do t? Because thejoint truth of (5) and
(6) strongly indicate that having an obligaion © sgp ond3 fingers and thereby end dl suffering
in the universe requires being ale to do ® may seem to uggest tha, in generd, having an
obligation o do ®mething requires bang able to do it. The best explanaion motivation for OIC,
then, istha OIC istrue because it best explainsthetruth of (5) and 6), and many other smilar
pars of truths

Oneway of objecting © this motivation would beto deny the daa of which it is claimed
tha thetruth of OI C isthe best explanaion. For ingance, onemight deny tha (5) istrue One
might hold tha, to the contrary, | do, n fact, hare an dl-thingscondgdered moral obligation
sngp my finga's and thereby end dl suffering in the universe. In addition, onemight note tha,
though Ido have this moral obligation, it doesn®follow from my failing © s1ap my finga's and
thereby end al suffering in theuniverse that | am in any way blameworthy for failing o do ®.
Thereis, dter dl, such athing a blameless wrongdoing. Latching onb this fact, adenier of (5)
could maintain tha, because we do hare obligationslike tha discussed in (5), blameless
wrongdong is afar more commonplace phenomenon han pehapsis ordinarily recognized. It is
only because we are quick to assodate blameworthiness with failure to carry out a moral
obligation tat we so quicklyN far too quickly, according © this line of reasoningN move from a
person® obviousblamel essness for failing  do ®mething 1 he lacking an dl-things
congdered moral obligaion o do t. But, continues this reply, one we recognize tha
blamel essness doessn®entail the lack of an obigaion, we see tha this is amistake. We do have
such oblgationsas tha involved in (5); it@ jud tha, because we can®fulfill them, wede off the
hook for notdoing .

Though onemight reason in this way, | am indined to think that this is abad reply to the
best explanaion notivation for OIC. True, there is such athing a blameless wrongdong. True,
it does notfollow from a person® bang blameless for failing © do ®mething tha she does not
have an all-thingsconddered moral obligation © do t. But neverthdess, theintuition tha (5) is
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true does not seem to gem from confusng blame and noral obligaion. Even if oneis careful not
to confuse moral obligaion and blame, it still seems tha (5) is true Theintuition, hen, is not
simply tha | am blameless for failling o sngp my fingea's and thereby end all suffering in the
universe, butaso that | am notdl-thingsconsdered morally obliged to do ®. S, thisreply to
the best explanaion notivation for Ol C misses its mark.

Thereis, however, a beter reply. For the purposes of the following discussion let@3
suppo®, wha seems quite plaudble, tha (5) and (6), and many amilar pars of claims, are true
Now, were OI C true, that certainly would explain (5) and (6). But does it follow that OIC isthe
best explanaion ofthetruth of (5) and (6)? It@ notso dear. There are other explanaionsof pars
of truthslike (5) and (6) that are congstent with the falsity of OIC. If one of these explanations
is abeter explanation of (5) and (6), then the best explanaion notivation for OIC fails. | will
now arguetha we have reason o think that there is abeter explanaion of thetruth of (5) and
(6) then tha OIC istrue

Thejoint truth of (5) and (6) certainly seems to indicate that what a person can do s, &
least in ome circumstances, relevant to wha obligaionsshe has. If jud the acquisition ofthe
ability to end dl suffering in the universe can make onego from not having to having an dl-
thingsconsdered moral obligaion © do ® drondy suggests that having tha ability is required
for having that dl-thingscondgdered mora obligation. It is had to deny, then, tha wha someone
can do s sometimes relevant to wha she dl-things-consdered morally oughtto do. This,
however, is perfectly consistent with the falsity of Ol C. Opponents of O C don®maintain that
wha onecan do b never relevant to what al-thingsconddered moral obligaionsonehas. All
they deny is tha wha al-thingsconsdered moral obligaionsonehas degpendson wha onecan
do in thedl-encompassing way that OI C holdsthat it does. There is nothing incongstent, after
al, in maintaining tha in some circumstances what onedl-thingsconsdered morally oughtto
do dgendson what one can do and in others that it does not Sure, it is, in virtue of its broad
geneadlity, quite asmple explanaion ofthetruth of (5) and (6), and d many other pars of truths
like them, tha wha oneall-thingsconsdered morally oughtto do s dways condrained by what
onecan do in theway OIC hasit. But, as Sir David Ross so arisply putit, Gt is more important
that our theory fit thefacts than tha it besimpleQ® As | have argued, the truth of OI C conflicts
with the very intuitive thoughtthat (2) is the best explanaion of (1) in TRANSPLANT. To that

% Ross (2002, 19).
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extent, it doesn®seem to fit the facts. Better would bean explanation of (5) and (6) of sufficient
geneadlity tha did fit thefacts. Fortunaely there is such an explanation.

Let me begin with apicture of the Sructure of morality. People have dl-things
consdered moral obligaionsto peform specific actionsin gecific Stuaions The paticular dl-
thingsconsdered moral obligaionsthat they have in those Stuaionsdeive from the gpplication
of aset of fundamental general moral prindples to the nonmoral facts of those stuaions If we
were so indined, we might follow Ross in calling these general prindples Gprima facie duiesO®
Whatever we call them, it isintuitively clear that there are a variety of different such generd
prindples with different contents. Each such prindple can becharacterized by an @ugh@claim.
Though Idon®presume to knowal the different fundamental general moral prindiples, or pima
facie duties, here are jud three plaudble candidates: you ought to eliminate suffering, you ought
not to break your promises, and you ought not to harm others. Presumably there are more.
According o this picture of the structure of morality, there is a set of these fundamental moral
princples, and it is by these prindples and the non-moral facts of theworld tha every specific
al-thingscondgdered moral obligation is deermined.

This picture of the structure of morality is very intuitive®® It is aso apicture that is
congstent with awide variety of different views aboutthe naure of morality. In paticular, it is
congstent with many different accounts of what the ultimate set of distinct fundamental genera
moral prindplesis. It is also congstent with anumber of different postionson howthe different
fundamental general moral prindples interact. For example, onemight hold tha though eery
al-thingsconddered moral obligation deives from the fundamental general moral prindples
and nonmoral facts of the world, there is no highea-order prindple tha dictates howthe
princples interact in every posible stuaion o degerminethe dl-thingsconsidered moral
obligationstha they daermine Or, dternatively, onemight hold tha there is such ahighe-order
princple. These are jus a couple of the many ways in which adheents of this very genera
picture of the structure of morality might disagree. What 1@n interested in, however, is notthe
ways adheaents of this genera picture might differ from one another, but, rather, thegenera
picture itself. Jug this very general and unfilled-in picture of the structure of morality dlows for

3 Ross (2002, 19-30).

%1tis, of course, inconsistent with a thoroughgoing consequentialism. But, as | indicated above (see footnote 10),
thoroughgoing consequentialism, whatever its merits, is not an intuitive view. As previoudy noted, | assume that
any such view isfalse.
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another plausble explanaion of (5) and 6), and of many other pars of truthslike them, other
then that OIC istrue

If morality has this oveall structure of aplurality of distinct fundamental general moral
prindples, then it mightbetha though ®me of those prindples are such that they gpply to a
person in astuaion onl if shecan perform theaction in question in that Studion, ohers are
not That is, this picture of the structure of morality is congstent with its being the case that some
of thefundamental genera moral prindples are ability-condrained while others are not In the
case of ability-condrained fundamental general moral prindples, the ability-congraint might be
built into the content of the prindple itself. So, for ingdance, it might betha the fundamental
genea moral obligation o assist those in need is notyou ought to minimize suffering, but
rather, you ought to minimize suffering as best you can, or, dternatively, you ought to do the best
you can to minimize suffering. In this way, an ability-condraint might bebuilt into the very
essence of thefundamental general moral principle concerning suffering minimization. But, even
if an ability-condraint is built into the content of some of the fundanental general moral
prindples, like that concerning suffering minimization, it doesn®follow tha onemust be built
into dl of them. So, though it might betha the fundamental general moral prindple concerning
suffering minimization is you ought to do the best you can to minimize suffering, it needn®bethe
case tha thefundamental general moral prindple conaerning herm is you ought to do the best
you can not to harm others. Rather, it mightbe dl smply, you ought not to harm others. Within
this picture of the oveall structure of morality, then, there isroomfor a set of fundamental
genea moral prindples some of the members of which ae ability-condrained and ssme of
which ae not

How might this explain thetruth of (5) and 6) withoutthereby entailing OI C? Here@
how. Thereason () is trueis because obligaionsto hdp others derive from the fundamental
genea moral prindple conaerning the minimization of suffering, which is ability-congrained.
Because thefundamental general moral princple concerning suffering minimization is you ought
to do the best you can to minimize suffering, if aperson an® snagp he fingers and thereby end all
suffering in the universe, then the fundamental general moral principle concerning suffering
minimization will notyield tha she oughtto do ®. However, it is ill true of such aperson tha
if shehad the ability to sngp he fingers and thereby end dl suffering in the universe she would
have an all-thingscongdered moral obligaion o do ®. Thisis because if she had tha ability,
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the ability-condraint of the fundamental general moral princple concerning suffering
minimization would in that case be satisfied, and thusshe would bemorally required to sngp her
fingeas and thereby end al suffering in the universe. So boh (5) and (6) can beexplained by its
being the case that the content of the fundamental general moral prinaple concerning suffering
minimization is ability-condrained. But tha may betrueeven if OIC is fase. For other dl-
thingsconsdered moral obligaionsmight not deive solely from the fundamental general moral
princple concerning suffering mnimization. Some al-thingsconsdered moral obligaions
might deive from the fundamental general moral prindple notto ham others. And if tha
princple is not ability-condrained, it might apply to someoneeven if sheisincapable of
refraining from haming someone If so, tha person would have an al-thingsconddered moral
obligation notto ham others even though #e can®butdo ©. S, if some dl-thingsconsdered
moral obligationsdeive solely from fundanental general moral prindples that are not ability-
condrained, then, because in some possible stuaionspeople will beal-thingsconsdered
morally obliged to do tings like, say, refrain from harming ohers, even when they can® OIC
isfalse.

If morality does have the general overall structure | have suggested tha it has, then it is
quite plausble, 1 contend, that though hefundamental general moral principle govening
suffering minimization is onethe content of which has an @bility-clauseQ the fundanental
genea moral prindple prohibiting haming is not It is quite plaugble tha, when it comes to
hdping peple, the moral injundion is that we strive to do hebest we can to dleviate ther
suffering. But when it comes to the moral injundion agang haming ohes, it is not plausble
tha tha injundion is merely tha we do the best we can notto ham them. Rather, theinjundion
agang haming is more strict and ctegorical than that; it is Smply tha we notham them, and
not that we not harm them only if we can avoid doing ©. One can®chdlengethis by ponting ©

another par of claims like (5) and (6) concerning ham, say, for example:

(7) it isnotthe case that | have an dl-thingsconsdered moral obligaion © notlightthe
innocnt child on re for fun when | can@but do so,

and

(8) if I were able to avoid lighting the innocnt child on fre for fun, I would have an dl-
thingsconsdered moral obligation © notlightthe innoent child on frefor fun.
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For, unlike (5) and 6), it isnotat dl intuitively obviousthat (7) istrue In fact, it has seemed to
many notonly tha (7) is false, butthat its falsity is good goundsfor rejecting Ol C. And though
proponents of Ol C do acept (7), it is not something tha they grant is intuitively obvious rather,
they grudgingly accept it as acost tha must bebomein orer to hod onb OIC.*° The best
explanaion notivation for OI C clearly seems pasuasive only when we focuson paticular kinds
of pars of claims involving paticular kindsof moral obligaiondN (7) and (8), for ingtance,
would notdo hetrick. So only pars of claims like (5) and (6) concerning specific kindsof
obligaionsseem to motivate the thoughttha moral obligation is ability-condrained. This itself
is atip-off that whatever ability condraints there are on dl-thingsconsdered moral obligaions
they deive, notfrom the naure of moral obligation pe se, butfrom the particular types of moral
obligaion unde congderation.

As | have noted, the preceding explanaion ofthejoint truth of (5) and () is congstent
with thefasity of OIC. Onemight respond ha though hisistrue arestricted va'sion of OIC is
trueN namely, aversion of OIC restricted to obigaionsderived from those fundamental general
moral prindples the contents of which are ability-constrained. That very well may betrue But if
such an OI C-like prindpleis true not tha the clam tha there is some conceptud connection
between moral obligation, gaerally, and ability is sraightforwardly false. If thisisright, thereis
nothing éout the nature of moral obligation that is conceptudly linked to ability. Rather the
connection beween ability and those obligaionscovered by herevised OIC prindpleisone
tha derives from the content of the paticular fundamental general moral prindple in question
and notfrom the naure of moral obligation itself. So, even though here may bearestricted OIC
princple tha is true this would noteven beapartial vindication of theintuitive groundsupon
which advocates of OI C have rested thar case for OI C, for thethoughttha many advocates of
OIC have tha there is some degp conrection beween the concepts of moral obligaion and
ability isjud plain false.

So far, | have suggested tha (5) and 6) might best be explained notby thetruth of OIC
but by thefact tha thekindsof obligaionsat issuein them, and in othe pars of truthslike them,
are ones that derive from fundamental general moral prindples, like the princple concerning

% Recall from the discussion in section 4.3 that it isin order to partially accommodate the intuition that psychotic
killers act morally impermissibly in killing their victims even when they can® avoid doing so, that some proponents
of OIC endorse PICR and the third moral category of the morally unpermissible. Doing so allows them to deny that
apsychotic killer acts morally permissibly, and to hold that she acts morally unpermissibly, when shekills her
victims.
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suffering minimization, the contents of which are ability-condrained. | have dso suggested that
fundamental genera moral prindples forbidding the haming of others are not plausbly viewed
as bang aility-condrained. But these are jud two of the variousfundamental general moral
prindples recognized by commonsense morality. Are any of the other fundamental general moral
princples, like tha concerning the minimization of suffering, aility-condrained? Can anything
more general be said? For the puposes of my reply to the best explanation motivation for OIC it
is not necessary to explore further and ataloguewhich fundanental general moral prindples are
and which ae notability-condrained. It is enough © noe tha it is very plausble both that the
fundamental moral injunction © minimize suffering is and tha the injundion agang haming is
not Thisis enough b provide an adequate explanation ofthetruth of (5) and (6) congstent both
with thefasity of OIC and with theintuitive thowght tha (2) is the best explanation of (1) in
TRANSPLANT. This explanaion of (5) and (6), it seems, is a least as goodan explandion &s that
OIC istrue and o thisis dl that needsto bedore to rebut the best explanation notivation for
OlIC.

Even o, it mightbeniceto try to say something alittle more general. Here@ a propos.
Perhgpsthe set of fundamental general moral prindples (or duties) can bedivided into two
classes: those demanding that certain thingsbedonein certain stuaionsand thoe forbidding the
doing of certain thingsin certain situations We might, following FhilippaFoot, call the former
(postiveOprindples (or duties) and the latter hegativeOprindiples (or dutes).?” The proposi |
have in mind is that whereas postive fundanental general moral prindples are, in generd,
ability-condrained, negative prindples are not On this propos, every fundamental general
moral prindple of theform if'in situation C, ! is an aility-condrained moral prindple, and
every fundamental mora prindple of the form if in situation C, do not! isnot If the
fundamental general moral prindples were like this, then there would bea sense in which the
fundamental prohibitionsof morality are more grict than its fundamental exhortations This
strictness might dso jibewith theintuitive thoughttha negaive fundanental general moral
princdples are more stringent than postive ones, more stringent, tha is, in the sense that it takes
more to rump or ovaride anegative prindple than it does to rump or overide a postive one®

37 Foot (1967).

38 Foot (1967) appeals to the greater stringency of negative duties over positive dutiesin her attempt to solve the
Trolley Problem. Though, as Thomson (1985) demonstrates, this attempt fails, Foot does seem correct in her
contention that negative duties are, in general, more stringent than positive ones.
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As |Qe said, thisis dl very speculative. |, for one, don®have much invested in the
propos that postive fundamental general moral prindples are ability-condrained whereas
negdive ones are not But there is this fact aboutthe dialectic beween proponents and opponats
of OIC tha might suppot such aproposl. When philosophe's set outto agueagang OIC,
they am to produce counterexamples to it, and, dmog invariably, they appeal to cases in which
aperson dos something tha seems to bemorally impermissible even though $ie can®refrain
from doing it. Favorite examples indude psychotic killers and kleptomaniacs. The strongest
counterexamples to OI C, then, involve people doing thingstha they are morally forbidden from
doing. On the other hand, when proponents of Ol C try to motivate it, they gppedl to theintuitive
thoughttha we don®©have moral obligationsto assist people when we can@in fact assist them.
Examples indudethefact that we don©have a moral obligaion  lift aten-ton boutler off of
someonetrapped uncerneath it, and thefact that we are notmorally obliged to prevent the
crusades from having hapened * If it is truetha postive obligaionsare, in general, ability-
condrained, and regdive ones are not, then it no surprise why proporents and opponats of
OIC gppea to thekindsof examples tha they do. If this proposl is correct, there is aready
explanaion for this feature of the dialectic. The best cases agang OI C involve people doing
thingsthey morally oughtnotto do even though hey can®because the negative fundamental
genea moral prindples whence those obligaionsderive are ones the contents of which are not
ability-condrained; and © the people in those cases do have the obligations tha opponats of
OIC clam they have. The best cases for OI C involve people failing o dowhat they would be
obliged to do were they able to because the postive fundamental general moral prindples
whence thos obligaionswould deive are ones the contents of which are ability-condrained;
and 9 proponats of Ol C are correct in asserting that the people in those cases don®have the
al-thing-consdered moral olligaionsin question. The proposl that postive fundanental
genea moral prindples are ability-condrained and negative ones are notthusoffers quite a neat
and idy explanaion ofthis salient feature of the dialectic beween proporents and opponats of
OIC. It explainsit in away that makes both propanents and opponats of OIC correct in ther
intuitionsaboutwha people oughtto do n the cases tha they offer in support of their postions
On this proposal, proponets of Ol C would only beguilty of mistakenly trying o extrapolate
fromthefact tha having an ability to paform some action is required for being norally obliged

39 The boulder example comes from Howard-Snyder (2006) and the crusades example comes from Streumer (2007).
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to peform it to the claim tha having an ability to refrain from peforming some action is
required for bang norally obliged notto peform it.

Perhgps this proposl is correct. Perhaps not Wha does seem right, though, § tha an
explanaion of (5) and (6) that gppeals to an ability condraint in the content of the fundamental
genea moral prindple to minimize suffering is no worse, and probably beter, an explanation
than is onetha appedsto thetruth of OIC. It is probably beter because whereas such an
explanaion is congstent with the very intuitive thoughttha (2) is the explanaion of (1) in
TRANSPLANT, thetruth of OIC isnot Thus thetruth of OIC isnot the best explanaion of (5)
and 6), and many other pairs of truthslike them. And 9 this motivation for OI C fails.

Noneof the motivationsfor OI C tha are often dffered in suppot of it are adequae. The fairness
motivation, the morality-mug-be-action-guiding motivation, and therationd ddiberation
motivation ae al clearly bad motivationsfor OIC. The best explanation notivation is the best of
thelot. However, it fails as well because the moral data of which it is claimed OIC is the best
explandion, ae a least equdly well, and pobably beter, explained by oher moral factors, ones
tha are congstent both with thefasity of OIC and with the intuitive thougtt that (2) is the
explanaion of (1) in TRANSPLANT. As nore of the motivationsfor OI C work, tha OIC be
preserved is notso aufficiently weighty apriority to outweigh the drawbacks of the dternative
explanaionsof (1) in TRANSPLANT that | discussed in section 4.5, undethe heading Ghe
Supavenience ReplyQ So the Supevenience Reply to my argument againg OI C fails. My

argument, therefore, gands. OIC isfalse.

6. Conclusion

| have arguel tha OIC isfase. | have offered acounierexample to it tha exploits the
fact tha therole of moral obligation isto do nore than just guide a pason® actions Moral
obligaion dso plays an important explanatory role. It often hgppensthat one pason® moral
obligation ! patly explainsthe mora status of some other pason@" -ing. Moral obligation®
being ale to play this role requires tha OIC befalse. | have dso undemined the motivations
tha are often offered in suppot of OIC: fairness consdeationsare ill-suited to motivate OI C;

subgdiary moral obligaionscan do dl the action-guiding work that the morality-mug-be-action-
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guiding notivation denands there isn®much reason © think that OI C follows from certain
facts aboutrationd ddiberation; and, findly, though it may seem tha OIC explainswhy we fail
to have many moral obligaionswe would have were we to have certain abilities, there are other
at least equdly good eplanationsof this fact condstent both with Ol C@ falsity and with moral
obligation@ playing thekind of explanatory role | have argued tha it does.

Given tha so many moral philosophes hold tha Ol C is true, establishing tha it is false
isasubdantial result. But there is an even larger point here: moral facts don®exist in isolation.
In onesense, this is widdy recognized. The moral facts, mog people acknowledge supeveneon
thenonmoral facts. So, in onesensg, it is clear that moral facts of astuaion do notexist in
isolation; they depend on he nontmoral facts of that Stuaion. But, wha my argument has
shown, and which is notso widdy recognized in moral theorizing, thoughpaently intuitively
obvious is tha themoral facts of a Studion oten depend on y¢ other moral facts of that
situation. Wha@ more, the moral facts concerning the actionsof oneperson an and smetimes
do degpend on he moral facts concerning the actionsof other people. Rather than
individudistically isolated sets of moral facts, wha we have is an interpersond web of moral
interconnections Insufficient attention ha been pad in mora philosophy  this glaringly
obviousintuitive fact. It is my hund tha there is much to beganed in moral philosophy by

investigating these interconnections
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