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ABSTRACT:

The rule of law is an important set of political ideals and institutional arrangements 
in general and has been particularly salient in the Arab world before and especially 
since the 2011 popular uprisings that removed the leaders of Tunisia, Egypt, Yemen, and 
Libya. Despite this, the rule of law is used by analysts and activists in vague ways that 
are particularly unclear with respect to the law’s role in aiding a more accountable and 
democratic political process. This article sheds light on how legal ideals and legal growth 
might contribute to political opening in Arab countries in two ways. First, the article 
discusses the general background in which legal ideals and institutions are viewed in the 
Arab world, with an emphasis on the general impact of homegrown Islamic law and the 
legacy of the joining of Western sociolegal ideals to authoritarian colonial political prac-
tices. Second, the article describes and analyzes in detail three possible Arab pathways 
to political opening through the rule of law. These are: (1) the “slow and steady” growth 
RI�OHJDO�DFWRUV�LQ�QRQ�RLO�$UDE�PRQDUFKLHV��H[HPSOLÀHG�E\�0RURFFR������WKH�´IXOO�VSHHG�
ahead” hyper-globalized development of younger, expanding oil monarchies, illustrated 
by Qatar and the United Arab Emirates, and (3) the “reboot” pattern of societies that 
have just overthrown their governments and seek new relationships between law and 
politics, as shown in Tunisia and Egypt. Taken together, these three possible pathways 
suggest that there are particular dynamics in Arab societies around the rule of law and 
more open politics, which should be studied in greater depth by those hoping to under-
stand and contribute to legal and political change in the Middle East and North Africa. 

Introduction

7KH�UXOH�RI�ODZ�LQ�$UDE�FRXQWULHV��DV�HOVHZKHUH��KDV�EHHQ�ERWK�D�VWURQJ��LI�
YDJXH��LGHDO�DQG�D�VHW�RI�QRUPV�DQG�LQVWLWXWLRQV��0HGQLFRII�������6KDODNKDQ\�
�������<HW�WKH�WHUP·V�WUDMHFWRU\�LQ�WKH�$UDE�ZRUOG�LV�SDUWLFXODUO\�LQWHUHVWLQJ�LQ�
recent political history. For decades of post-independent Arab politics, legal ide-
als and institutions seemed to be generally subsumed by strong authoritarian 
practices, making a mockery of political rights or the prospects for independent 
MXGLFLDO�UHYLHZ��0RXVWDID��������<HW��LQ�������FRQWHVWHG�$UDE�SROLWLFV�H[SORGHG��
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EULQJLQJ�GRZQ�ORQJ�VWDQGLQJ�UHJLPHV�
in Egypt, Tunisia, and Libya and put-
ting in their place dynamic political 
VSDFHV�ZLWK�KHDY\�HPSKDVLV�RQ�WKH�
UXOH�RI�ODZ�

Despite this, and legalism’s broad 
JOREDO�VLJQLÀFDQFH��UHODWLYHO\�OLWWOH�
ZRUN�PDNHV�VHQVH�RI�WKH�UHODWLRQVKLS�
EHWZHHQ�OHJDO�LGHDV��OHJDO�LQVWLWXWLRQDO�
GHYHORSPHQW��DQG�GHPRFUDWL]DWLRQ��
This is particularly true outside of the 
:HVWHUQ�ZRUOG��7KH�SUREOHP�KHUH�LV�
WKDW�ODZ�LV�DQ�H[FHSWLRQDOO\�DFWLYH�DUHD�
RI�SROLF\�UHIRUP�HYHU\ZKHUH�DQG�SDU-
WLFXODUO\�LQ�WKH�$UDE�ZRUOG�ZKHUH�QHZ�
constitutional arrangements are focal 
points of active contestation as these 
ZRUGV�DUH�ZULWWHQ��,I�WKH�UHODWLRQVKLS�
RI�OHJDO�LGHDV��VSHFLÀF�LQVWLWXWLRQV��DQG�
open, accountable politics is under-
VWRRG�RQO\�YDJXHO\��KRZ�FDQ�SROLF\�EH�
IRUPXODWHG�LQ�WKLV�DUHD�ZLWK�VR�PXFK�
at stake for Arabs and the rest of the 
ZRUOG"

Any hope to address this concern 
should take into account both global 
and internal Arab understandings of 
the political and institutional mean-
LQJV�RI�ODZ��SDUWLFXODUO\�QRZ�WKDW�LW�KDV�
EHFRPH�FOHDU�WKDW�WKH������XSULVLQJV�
LQ�WKH�$UDE�ZRUOG�KDYH�EHHQ�IUDPHG�
in legal terms. For instance, the policy 
GHEDWHV�DPRQJ�DFWLYLVWV�DQG�RIÀFLDOV�LQ�
WKH�0LGGOH�(DVW�DQG�:HVW�ZLWK�UHVSHFW�
WR�ZKDW�UROH�,VODPLF�ODZ�VKRXOG�SOD\�
in guiding legislation in Arab constitu-
tions are heating up after the events 
RI�������H�J���VHH�5HXWHUV��������<HW��
WKH\�DUH�KDUG�WR�XQGHUVWDQG�ZLWKRXW�
reference to Arab Islamic political 
history, regional colonial and postco-
lonial politics, Western norms about 
WKH�LPSRUWDQFH�RI�RIÀFLDO�VHSDUDWLRQ�
of religion and state, and international 
human rights concerning religious free 
H[SUHVVLRQ��+RZ�GR�GLYHUVH�OHJDO�DQG�

political practices meet to facilitate 
GHPRFUDWL]LQJ�SROLF\�GHYHORSPHQW�LQ�
WKH�$UDE�ZRUOG"�

This article responds to the above 
question in recent comparative histori-
cal terms. I suggest three pattern trajec-
WRULHV�WKURXJK�ZKLFK�OHJDO�FKDQJH�PD\�
contribute to more open politics in the 
Arab countries of the Middle East and 
North Africa. One possible pattern 
LV�D�´VORZ�DQG�VWHDG\µ�PRYH�WRZDUG�
gradual regime political accountability 
WR�OHJDO�LGHDOV�DQG�SRSXODU�SUHVVXUHV��
Morocco is the exemplar. A second, 
distinct trajectory is the “full speed 
DKHDGµ�K\SHU�JOREDOL]HG�SUHVVXUHV�IRU�
legal development and global reliabil-
LW\�LOOXVWUDWHG�E\�FRXQWULHV�OLNH�4DWDU�
DQG�WKH�8QLWHG�$UDE�(PLUDWHV��8$(���
Both of these possible trajectories differ 
from the third, the activist eruption 
DQG�UHJLPH�V\VWHP�RYHUWKURZ�UHSUH-
sented by Tunisia, Egypt, and Libya 
LQ�������:KLOH�WKLV�WKLUG�WUDMHFWRU\�LV�
LQVSLULQJ��FUHDWLQJ�LQ�LWV�ZDNH�WKH�SURV-
SHFW�IRU�D�G\QDPLF�DQG�GHPRFUDWL]LQJ�
“restart from scratch,” its volatility 
VXJJHVWV�WKH�XWLOLW\�RI�DQDO\]LQJ�WKH�
RWKHU�WZR�OHVV�GUDPDWLF�SDWKV�DORQJ-
VLGH�LW��,�GR�WKLV�EHORZ�DIWHU�SURYLG-
ing some background on the general 
contours of Arab legalism.

%DFNJURXQG

The Rule of Law and Political Change 

7KH�UXOH�RI�ODZ�´VWDQGV�LQ�WKH�
peculiar state of being the preemi-
QHQW�OHJLWLPL]LQJ�LGHDO�LQ�WKH�ZRUOG�
WRGD\µ��7DPDQDKD�����������'HVSLWH�
WKLV��NQRZOHGJH�LV�VXUSULVLQJO\�OLP-
LWHG�DERXW�ZKDW�WKLV�LGHDO�PHDQV�RU�
KRZ�LW�ZRUNV�LQ�SROLWLFV��&KHVWHUPDQ�
������-HQVHQ�DQG�+HOOHU�������0DUDYDOO�
DQG�3U]HZRUVNL��������,PSUHFLVHQHVV�
DURXQG�WKH�UXOH�RI�ODZ�KDV�HYHQ�OHG�



HARVARD JOURNAL OF MIDDLE EASTERN POLITICS AND POLICY   2012 5757

The Rule of Law

some theorists to dismiss the utility 
RI�DQDO\]LQJ�WKLV�´ELW�RI�UXOLQJ�FODVV�
FKDWWHUµ��6KNODU�����������$�IUHTXHQW�
FRUH�DVSHFW�RI�WKH�UXOH�RI�ODZ�LV�-RKQ�
Adams’s formulation “a government 
RI�ODZV��DQG�QRW�RI�PHQµ���������<HW�
WKH�PHFKDQLVPV�WKURXJK�ZKLFK�OHJDO�
development facilitates the political 
accountability of leaders to the legal 
norms that Adams envisioned are not 
ZHOO�WKHRUL]HG�FHQWXULHV�ODWHU��DW�OHDVW�
outside of representative democracies 
LQ�WKH�:HVW��&DURWKHUV��������

Indeed, much research on the rule 
RI�ODZ�GHULYHV�IURP�:HVWHUQ�FRXQ-
WU\�FDVHV��ZKHUH�WKH�HPSKDVLV�LV�RQ�
LQGHSHQGHQW�MXGLFLDO�UHYLHZ�DQG�RWKHU�
legal institutional performance (Gins-
EXUJ�DQG�0RXVWDID��������<HW�WKH�UROH�
of judges remains rather constrained 
in many societies and may depend 
on broader means for social support 
or political capacity. For example, in 
WKH�$UDE�ZRUOG��(J\SW�VWRRG�RXW�IRU�
GHFDGHV�DV�WKH�VRFLHW\�ZLWK�WKH�PRVW�
comprehensive contemporary history 
RI�MXGLFLDO�UHYLHZ��<HW��(J\SW·V�PLOLWDU\�
regime under Gamal Abdel Nasser, 
$QZDU�6DGDW��DQG�+RVQL�0XEDUDN�ZDV�
able to limit the political and other 
impact of its judges, in part by keeping 
them isolated from broader social sup-
SRUW��0RXVWDID�������

Thus, courts are not necessarily the 
RQO\�NH\�WR�ODZ·V�UHOHYDQFH�WR�SROLWLFDO�
reform, particularly in non-Western or 
GHYHORSLQJ�FRXQWULHV��,Q�OLQH�ZLWK�WKLV��
sociolegal scholars have suggested that 
FRPSDUDWLYH�DQDO\VLV�RI�WKH�UXOH�RI�ODZ�
and politics should use a broad idea 
RI�OHJDO�DFWRUV��0\�GLVFXVVLRQ�EHORZ�
adopts the concept of the “legal com-
SOH[�µ�LQFOXGLQJ�ODZ\HUV��ODZ�VWXGHQWV��
activists around legal themes, and of-
ÀFLDOV��+DOOLGD\�HW�DO������������,QGHHG��
WKH�UXOH�RI�ODZ�JRHV�EH\RQG�OHJDO�LQ-

stitutions and actors to encompass the 
importance of dominant social ideas 
DQG�EHKDYLRU�ZLWK�UHVSHFW�WR�ODZ��$OO�
RI�WKLV�LV�LQ�OLQH�ZLWK�DQ�DSSURDFK�WKDW�
LV�FRQVLVWHQW�ZLWK�SHUKDSV�WKH�PRVW�ID-
PRXV�ZRUN�RQ�WKH�UXOH�RI�ODZ�LQ�D�SDU-
ticular country, Alexis DeTocqueville’s 
'HPRFUDF\�LQ�$PHULFD��������

Particularly since the decline of 
WKH�8665�LQ�WKH�����V��WKH�:HVW�KDV�
VKRZQ�LQFUHDVLQJ�LQWHUHVW�LQ�DGYDQFLQJ�
common legal standards for coun-
tries, through human rights and other 
VXEVWDQWLYH�ODZ��DQG�LQ�SURYLGLQJ�OHJDO�
developmental aid. Such reform efforts 
WDNH�SODFH�LQ�D�VHWWLQJ�RI�JOREDOL]HG�
LQWHUFRQQHFWHGQHVV��+HOG�HW�DO���������
ZKHUH�LQWHUQDWLRQDO�ODZ�DQG�WKH�OHJDO�
norms of one society are easily acces-
VLEOH�DQG�RIWHQ�VDOLHQW�HOVHZKHUH��%HU-
PDQ�������6ODXJKWHU�������

Yet, these efforts can raise concerns 
in non-Western societies around 
sensitivity to local history and tradi-
WLRQ��.QRZOHGJH�DURXQG�ZKDW�ZRUNV�
ZHOO�LQ�UXOH�RI�ODZ�DLG�LV�OLPLWHG�LQ�
JHQHUDO��&DURWKHUV��������,Q�WKH�0LGGOH�
East and North Africa, the compara-
tive roles of Islamic and other legal 
discourses are central to the issue and 
my project. Though human rights 
DQG�RWKHU�LQWHUQDWLRQDO�ODZ�FDQ�EH�
UHFRQFLOHG�ZLWK�ORFDO�$UDE�H[SHULHQFH�
�0D\HU�������0HGQLFRII��������,VODPLF�
ODZ�UHWDLQV�VLJQLÀFDQFH�LQ�LQVSLULQJ�
and providing some substance to Arab 
OHJDO�RUGHUV��$Q�1DCLP�������2WWR�
������3DSL�������5RVHQ��������7KH�ODWWHU�
GRHVQ·W�QHFHVVDULO\�VLW�ZHOO�ZLWK�:HVW-
HUQ�UXOH�RI�ODZ�DLG�VSHFLDOLVWV��ZKR�
tend to espouse secular norms. A major 
argument that this project aims to test 
is that Arab political orders that have 
DOORZHG�D�SXEOLF�SROLWLFDO�UROH�IRU�,VODP�
KDYH�DOVR�GRQH�EHWWHU�DW�UXOH�RI�ODZ�
reform by fostering coalitions of do-
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mestic and external reformers that cut 
across Islamic and secular discourse. 
7KLV�KDSSHQHG��IRU�H[DPSOH��ZLWK�IDP-
LO\�ODZ��PXGDZZDQD��UHIRUP�LQ������
in Morocco, a government that has 
survived recent regional upheavals.

The complex political picture of 
WKH�UXOH�RI�ODZ�LV�FRPSOLFDWHG�IXUWKHU�
because national and global praxis 
around the issue is grounded in at least 
WZR�EURDG�DLPV��)LUVW�LV�DQ�HFRQRPLF�
stake in facilitating stable market trans-
actions for transnational capital. Sec-
RQG�DUH�SROLWLFDO�SUHVVXUHV�IRU�FLWL]HQV·�
rights and regime accountability. These 
WZR�JRDOV�PD\�QRW�EH�PXWXDOO\�UHLQ-
forcing. Indeed, efforts to enhance the 
UXOH�RI�ODZ�WR�KDUPRQL]H�WUDQVQDWLRQDO�
market transactions can accompany 
ORZ�FLYLO�ULJKWV�DQG�SROLWLFDO�DFFRXQW-
ability, as has been true in some Asian 
countries. Thus, high levels of legal 
development may have more to do 
ZLWK�UHSUHVVLRQ�DQG�´WKH�UXOH�E\�ODZµ�
WKDQ�ZLWK�DFFRXQWDELOLW\�RU�HPSRZHU-
PHQW��*LQVEXUJ�DQG�0RXVWDID��������
My project tries to sort out legal and 
political conditions for the latter in 
Arab states.

,W�FDQ�WKHUHIRUH�EH�GLIÀFXOW�WR�VRUW�RXW�
KRZ�DQG�ZKHQ�WKH�OHJDO�FRPSOH[�PD\�
EH�DEOH�WR�PRELOL]H�OHJDO�LGHDOV�RU�UH-
forms that can advance more political 
opening. Contemporary authoritarian 
JRYHUQPHQWV�KDYH�PXGGLHG�WKHVH�ZD-
ters by their frequent public symbolic 
political expressions of their adherence 
to global legal norms. Such symbolic 
expression can represent efforts at 
SDUWLDO�FRPSOLDQFH�ZLWK�JOREDO�KXPDQ�
rights or other standards or aspirations 
for legal reform. But it can also be part 
RI�QRQHOHFWHG�UHJLPHV·�DGURLWQHVV�ZLWK�
respect to fending off international 
OHJDO�FULWLFLVP��,Q�WKH�$UDE�ZRUOG��LW�
seemed reasonable to conclude that 

unelected regimes had multiple tools 
to subvert the legal complex’s poten-
tial to challenge their legitimacy until 
recent events, often framed in terms of 
OHJDO�LGHDOV��SURYHG�WKLV�ZURQJ�

)LJXUH���LOOXVWUDWHV�WKH�VLPSOH��DS-
pealing, logical assumption that the 
UXOH�RI�ODZ�KHOSV�WR�PDNH�D�FRXQWU\·V�
politics more open and accountable to 
WKH�FLWL]HQU\��ZKLFK�LQ�WXUQ�FDQ�DPSOLI\�
WKH�UXOH�RI�ODZ�LQ�D�YLUWXRXV�FLUFOH��%XW�
the mechanisms for this are not very 
ZHOO�WKHRUL]HG��0RUHRYHU��DV�QRWHG�
HDUOLHU��WKH�UXOH�RI�ODZ�LWVHOI�LV�XVHG�LQ�
GLYHUVH�DQG�FRQIXVLQJ�ZD\V��7KH�UHVW�
of this essay suggests three possible 
SDWKZD\V�IURP�WKH�UHFHQW�$UDE�ZRUOG�
WKDW�PD\�ÁHVK�RXW�WKLV�DSSHDOLQJ��EXW�
amorphous, virtual circle, particularly 
WKH�OLJKWHU�FDXVDO�DUURZ�DW�WKH�WRS�RI�
WKH�ÀJXUH��

Legalism in Arab Politics: How Do 
History and Sharia Inform Current 
Issues?2 

In one form or another, the rule of 
ODZ�KDV�ORQJ�EHHQ�FULWLFDO�DV�GRFWULQH�
LQ�WKH�$UDE�ZRUOG�.  Thus, discussion 
DERXW�WKH�UXOH�RI�ODZ�LQ�$UDE�VWDWHV�
FDQQRW�SURFHHG�ZLWKRXW�UHFRJQLWLRQ�
that the concept has deep Middle East-
ern roots. Indeed, Islam’s long history 
RI�SULRULWL]LQJ�ODZ�DQG�PHFKDQLVPV�IRU�

&igure � � Simple depiction of the rule of 

law and political opening1
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its evolution means that one indige-
QRXV�$UDE�YHUVLRQ�RI�UXOH�RI�ODZ�LGHDOV�
remains very popular today (Feldman 
�������������.DVVDE�������

0RUH�VSHFLÀFDOO\��,VODP�RULJLQDWHG�
as a social system that combined “din 
ZDGDZOD�µ�RU�UHOLJLRQ�DQG�SROLW\��1DW-
XUDOO\��ODZ�HPHUJHG�DV�WKH�FHQWUDO�JOXH�
WR�JXLGH�WKH�JURZWK�DQG�DGPLQLVWUD-
tion of the millions of people through-
out the Middle East, North Africa, and 
6RXWKHUQ�(XURSH�ZKR�FRPSULVHG�WKH�
early Islamic empire from the seventh 
through the thirteenth centuries. While 
facets of contemporary Western and 
JOREDO�DUWLFXODWLRQ�RI�WKH�UXOH�RI�ODZ�
FDQQRW�VLPSO\�EH�UHWURÀWWHG�RU�UHDG�
into Islamic political history, the core 
WHUP�IRU�,VODPLF�ODZ��VKDULD��SULRULWL]HV�
legal order and brings together legal 
doctrine and judicial decisions. In oth-
HU�ZRUGV��WKLV�WUDGLWLRQDO�$UDE�,VODPLF�
WHUP�LWVHOI�LV�RQH�ZD\�RI�WUDQVODWLQJ��
if not necessarily transplanting, some 
RI�ZKDW�LV�XQGHUVWRRG�DV�WKH�UXOH�RI�
ODZ��LW�LV�OLNHO\�WR�EH�YLHZHG�E\�PDQ\�
Muslim Arabs as the correct Arabic 
term for the concept. In general, then, 
WKH�LGHD�RI�WKH�UXOH�RI�ODZ�ZDV�FHQWUDO�
DQG�ZHOO�GHYHORSHG�ZLWKLQ�,VODP��
SROLWLFDO�LQVWLWXWLRQDO�SUDFWLFH�ZDV�WKH�
SUREOHP��$ERX�(O�)DGO��������������
+DOODT�������

The complex political and doctri-
nal history of sharia merits far-more 
detailed treatment than can be un-
GHUWDNHQ�KHUH��<HW��VHYHUDO�VLJQLÀFDQW�
points, though they might be partial 
RYHUVLPSOLÀFDWLRQV��IDFLOLWDWH�DQ�DS-
SUHFLDWLRQ�RI�WKH�RQJRLQJ�LQÁXHQFH�
of Islamic ideals in the contemporary 
$UDE�SROLWLFV�RI�WKH�UXOH�RI�ODZ��)LUVW��
,VODPLF�ODZ�HYROYHG�DQG�JUHZ�PDLQO\�
through the role and efforts of scholars 
DQG�MXGJHV�EXW�ZLWKRXW�DQ�LURQFODG�
LQVWLWXWLRQDO�FKHFN�RQ�WKH�SRZHU�RI�

UXOHUV��7KLV�OHG�WKH�FRQÁLFW�EHWZHHQ�
WKH�HPSRZHULQJ�DQG�SRZHU�HQDEOLQJ�
WHQGHQFLHV�RI�ODZ�WR�UHVROYH�XOWLPDWHO\�
WRZDUG�WKH�ODWWHU��6HFRQG��WKH�LGHDOV�
RI�,VODPLF�SROLWLFV�DQG�WKH�UXOH�RI�ODZ�
have remained a useful political lan-
guage after the end of Islamic govern-
ment in much of the Middle East and 
North Africa. Moreover, the scholarly, 
QRQ�FRGLÀHG�KLVWRU\�RI�,VODPLF�ODZ�LV�
closer to the Anglo-American com-
PRQ�ODZ�WUDGLWLRQ�WKDQ�VXEVHTXHQW�
PDMRU�OHJDO�LQÁXHQFHV�LQ�PDQ\�0LGGOH�
Eastern countries. I expand on each of 
these points in turn.

2Q�WKH�ÀUVW�SRLQW��,VODP�HPHUJHG�
rapidly as a system of social gover-
nance and also as a creed. Thus, it is 
KDUGO\�VXUSULVLQJ�WKDW�D�ODZ�IRUPLQJ�
class of Muslims also developed 
TXLFNO\��5HOLJLRXV�VFKRODUV�ZHUH�WKH�
natural source for legal interpretation, 
because Muhammad’s Islamic status as 
*RG·V�ÀQDO�SURSKHW�PHDQW�WKDW�HLWKHU�
KLV�UHFRUGHG�SURSKHFLHV�LQ�WKH�4XUDQ�
RU�WKH�VD\LQJV��+DGLWK��DWWULEXWHG�WR�
KLP�RWKHUZLVH��FROOHFWLYHO\�NQRZQ�
as the Sunna, formed the basis of the 
most reliable dicta for ordering society. 
Moreover, the relatively small num-
ber of explicitly legal passages in the 
4XUDQ�DQG�WKH�JRYHUQLQJ�FKDOOHQJHV�
WKDW�JUHZ�ZLWK�WKH�VSHFWDFXODU�H[SDQ-
sion of Islam in the several centuries 
after Muhammad’s death meant that 
OHJDO�QHHGV�DQG�VRXUFHV�ZHUH�WRR�
GLYHUVH�WR�DOORZ�IRU�VLPSOH�GHULYD-
tion from the founding documents of 
the religion. Over time, scholars built 
an elaborate intellectual interpreta-
WLYH�HGLÀFH�WR�ÀQG�ZD\V�WR�FRGLI\�DQG�
extend through reason and analogy 
�TL\DV��DQG�LQWHUSUHWDWLRQ��LMWLKDG��
these original authoritative sources of 
,VODP��0DOODW�������������7KH�UHVXOW�ZDV�
a diverse, non-monolithic, and long-
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lasting system of jurisprudence and 
VRFLDO�JURZWK�

One of the central, enduring doc-
WULQHV�RI�,VODPLF�MXULVSUXGHQFH�ZDV�WKH�
leader’s status as custodian of com-
PXQDO�ODZ�UDWKHU�WKDQ�DV�LWV�SURJHQL-
WRU��7KXV��UXOHUV�ZHUH�WR�EH�MXGJHG�E\�
TXDOLÀHG�,VODPLF�VFKRODUV�DQG�0XVOLPV�
generally on their record of executing 
DQG�HQIRUFLQJ�,VODPLF�ODZ��7KLV�FOHDU�
theoretical limit to the leader’s legisla-
WLYH�SRZHUV�DQG�GLVFUHWLRQ�ZDV�VXE-
MHFW�WR�WKH�UHDOLWLHV�RI�D�GHSROLWLFL]HG��
GLIIXVH��SUHPRGHUQ�LPSHULDO�FLWL]HQU\��
ZKLFK�FRXOG�HLWKHU�DOORZ�FHQWUDOL]HG�
political excess or heighten the impor-
WDQFH�RI�WKH�VFKRODUV·�ZRUN��<HW�,VODPLF�
ODZ·V�GHSHQGHQF\�RQ�VFKRODUV�PHDQW�
WKDW�WKH�UXOLQJ�SROLWLFDO�HOLWH�´ZDV�
largely, if not totally, absent from the 
OHJDO�VFHQHµ��+DOODT�������+DOODT�������
������7KXV��,VODPLF�VFKRODUV�H[HUFLVHG�
a major, practical role in granting or 
ZLWKKROGLQJ�OHJLWLPDF\�WR�WKH�OHDGHU��

7KH�UDQJH�DQG�SRZHU�RI�WKH�$UDE�
Islamic and subsequent Ottoman 
Islamic empires decreased over time, 
ZKLOH�:HVWHUQ�HFRQRPLF�DQG�PLOLWDU\�
SRZHU�SRVHG�D�GRFWULQDO�DQG�SUDFWLFDO�
challenge to Muslim political order in 
the Middle East and North Africa. In 
the broad context of Western imperial 
expansion, Islamic political order took 
a back seat to the beginnings of local 
QDWLRQDOLVP�DQG�HIIRUWV�DW�FHQWUDOL]D-
WLRQ��)RU�ZKDWHYHU�SDUWLFXODU�FDXVH�
�)HOGPDQ���������������WKH�LGHDO�DQG�
reality of Islamic government, includ-
ing the central place of the rule of 
ODZ�DV�D�FKHFN�RQ�DUELWUDU\�DXWKRULW\��
GLPLQLVKHG�XQWLO�LWV�GHDWK�EORZ�DIWHU�
World War I. When the Islamic Otto-
man Empire disappeared, the system 
of scholars that upheld the rule of 
ODZ�GLVDSSHDUHG��,Q�WKH�FRORQLDO�$UDE�
ODQGV��WKH�UXOH�RI�ODZ�LWVHOI�EHFDPH�D�

term for foreign non-Islamic govern-
ment enforcement and bureaucratic 
FHQWUDOL]DWLRQ�

The failure of Muslim Arab states 
to resist modern Western domination 
doomed Islamic government in most 
of the Middle East for much of the 
colonial and early postcolonial periods. 
Yet, the second important point here is 
that Islamic political theory remained 
D�VLJQLÀFDQW�VRXUFH�RI�EDVLF�LGHDOV��
SDUWLFXODUO\�ZLWK�UHVSHFW�WR�WKH�UXOH�RI�
ODZ��'XSUHW��������2QH�UHOHYDQW�QRU-
PDWLYH�LQÁXHQFH�LV�MXVWLFH�DV�D�YDOXH�
that is centrally embedded in Islam. 
Justice as a concept and a discourse is 
XELTXLWRXV�LQ�WKH�4XUDQ��0RUHRYHU��DV�
LV�WUXH�ZLWK�$PHULFDQ�OHJDO�LGHDOV��,V-
lam’s emphasis on justice in the Sunna 
LQFOXGHV�VLJQLÀFDQW�DWWHQWLRQ�WR�VRFLDO�
equity and individual rights. Thus, 
discussions of many of the issues that 
frame legal discourse are engrained in 
the religious identity of a large major-
ity of the people in Arab societies. The 
LPSRUWDQFH�RI�MXVWLFH�ZLWKLQ�,VODP�DOVR�
contributed to the fact that Islamic 
jurisprudence never fully developed 
D�FRQFHSW�RI�QDWXUDO�ODZ��7KLV�KDV�OHG�
some to argue that there is no clear 
theory to ground a completely secular 
OHJDO�RUGHU��DV�QDWXUDO�ODZ�GLG�RYHU�
WLPH�LQ�WKH�:HVW��6IHLU���������������

%\�WKH�WZHQWLHWK�FHQWXU\��,VODPLF�
legal rule had been largely banished 
and tarnished in Arab countries, 
UHGXFHG�WR�WKH�VSKHUH�RI�IDPLO\�ODZ�E\�
Western colonial rulers and rejected by 
PDQ\�QDWLYHV�ZKR�VDZ�,VODPLF�JRYHUQ-
ment as outmoded or ineffective in 
WKH�IDFH�RI�(XURSHDQ�SRZHU��=XEDLGD�
�������$W�WKH�VDPH�WLPH��ODWH�2WWRPDQ�
FHQWUDOL]DWLRQ�DQG�VXEVHTXHQW�IRU-
HLJQ�JUHDW�SRZHU�FRQWURO�RI�ODZ�LQ�WKH�
Middle East and North Africa fostered 
three major consequences. First, this 
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SURGXFHG�D�SDWFKZRUN�RI�OHJDO�RU-
ders in a given society rather than the 
UHODWLYHO\�ORQJ�VWDQGLQJ�JURZWK�RI�D�
unitary national legal system such as 
occurred in the United States. Second, 
it set up an authoritarian norm that 
ODZ�ZRXOG�LQ�IDFW�EH�VXERUGLQDWHG�WR�
LPSHULDO�SROLWLFDO�SRZHU��3RVXVQH\�DQG�
$QJULVW��������$QG�WKLUG��LW�VSXUUHG�
on a tendency for constitutions to 
H[LVW�ZLWKRXW�D�VLJQLÀFDQW�KLVWRU\�RI�
judicial interpretation. In some states, 
such as Morocco, this led to frequent 
postcolonial redrafts of the constitu-
WLRQ�WR�UHÁHFW�FKDQJHV�LQ�WKH�SRZHU�RU�
preoccupations of political authority, in 
FRQWUDVW�ZLWK�WKH�8�6��QRUP�RI�D�VLQJOH�
basic constitutional document that can 
RQO\�EH�PRGLÀHG�ZLWK�GLIÀFXOW\��

The legal system of every contempo-
rary Arab nation is a unique mixture of 
Islamic, Ottoman, European, and post-
LQGHSHQGHQFH�ODZV��HYHQ�LI�WKLV�LV�OHVV�
WUXH�LQ�WKH�*XOI��%URZQ�������������7KLV�
mélange of legal sources in most Arab 
societies did not in itself preclude legal 
FODULW\�RU�FKHFNV�RQ�DXWKRULW\��+RZ-
HYHU��DORQJ�ZLWK�WKH�ODSVHV�LQ�WHUULWRULDO�
and ethnic logic that European colonial 
SRZHUV�IUHTXHQWO\�HPSOR\HG�LQ�VHW-
ting borders for many contemporary 
nations of the Middle East, the lack of 
legal systemic unity in Arab states has 
WZR�FRQVHTXHQFHV�IRU�:HVWHUQ�HIIRUWV�
WR�HQKDQFH�WKH�UXOH�RI�ODZ��2ZHQ�������
�����,W�PHDQV�WKDW�WKH�MXULVSUXGHQWLDO�
UHIHUHQFH�SRLQWV�RI�ODZ\HUV�LQ�WKH�
United States are not likely to be of 
direct use to most Arab societies. And 
it has contributed to political situations 
LQ�ZKLFK�SRVWFRORQLDO�$UDE�OHDGHUV�
have had many incentives to central-
L]H�WKHLU�DXWKRULW\�DQG�QR�UHDO�OHJDO�
impediments to doing so. 

This latter point is even more obvi-
ously related to the primary legacy of 

colonialism in the Middle East—an 
emphasis on control backed by force 
WKDW�ZDV�PHDQW�WR�VHUYH�WKH�EHVW�LQWHU-
HVWV�RI�WKH�FRORQL]HU�UDWKHU�WKDQ�LQGLJ-
HQRXV�FLWL]HQV��7KH�SROLWLFDO�H[DPSOH�
WKDW�VRFLDOL]HG�$UDE�QDWLRQDOLVW�HOLWHV�
ZDV�FRORQLDO�UHJLPHV·�GHSOR\PHQW�RI�
invented political forms like mandates 
and protectorates to occlude their ex-
HUFLVH�RI�UDZ�SRZHU��/HJDO�QRUPV�DQG�
institutions under colonialism made 
readily apparent the contradictions 
EHWZHHQ�VWDWHG�DQG�WUXH�SXUSRVHV��

At the same time, these norms and 
LQVWLWXWLRQV�ZHUH�VRPHZKDW�VXFFHVVIXO�
DW�FHQWUDOL]LQJ�SROLWLFDO�DQG�HFRQRPLF�
DGPLQLVWUDWLRQ��+RZHYHU�PXFK�$UDE�
nationalists rebelled against colonial 
rule, they also learned that the lofty 
promises of colonial political ideas 
ZHUH�JHQHUDOO\�VXEVHUYLHQW�RU�HYHQ�LQ�
contrast to the reality of police control. 
Facing economic and other challenges, 
these nationalists unsurprisingly built 
on, instead of dismantling, the legacies 
of authoritarian rule that they inher-
ited. 

To be sure, the ideal of the rule of 
ODZ�ZLOO�RIWHQ�EH�DW�RGGV�ZLWK�WKH�
FHQWUDOL]LQJ�WHQGHQF\�RI�JRYHUQPHQWV��
Yet Arab states in the Middle East in 
JHQHUDO�KDYH�KDG�DQ�HVSHFLDOO\�ZLGH�
JDS�EHWZHHQ�WKH�LGHDO�DQG�WKH�UHDOLW\�
because of the combination of the rela-
tive lack of autonomous, precolonial, 
XQLÀHG�OHJDO�RUGHU�LQ�WKHVH�VWDWHV�DQG�
the repressive nature of colonial and, 
later, postcolonial governments. More 
VXEWO\��WKH�GLVFRQWLQXLW\�EHWZHHQ�WKH�
rational, legalistic values preached by 
European administrators and their 
practice of resource extraction and 
police rule tainted the global, secular 
LGHDO�RI�WKH�UXOH�RI�ODZ�LQ�D�ZD\�WKDW�
HQFRXUDJHV�FRQÁLFW�EHWZHHQ�ORFDO�DQG�
JOREDO�ODZ�
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,Q�VKRUW��LW�LV�HDV\�IRU�$UDEV�WR�YLHZ�
WKH�UXOH�RI�ODZ�LQ�WKH�:HVW�LQ�D�PDQQHU�
similar to some American legal schol-
ars on the left, as primarily an ideology 
of political control not as a possible 
check on political abuse or a guarantee 
of individual rights. This is important 
because it implies that Western-based 
HIIRUWV�WR�UHIRUP�WKH�UXOH�RI�ODZ�XVLQJ�
Western models, and particularly cen-
tral legal institutions, are not neces-
VDULO\�DVVRFLDWHG�ZLWK�SROLWLFDO�RSHQ-
LQJ�ZLWKLQ�$UDE�VRFLHWLHV��$�VWULNLQJ�
H[DPSOH�RI�KRZ�ZHOO�IRUPXODWHG�LGHDV�
RI�WKH�UXOH�RI�ODZ�FDQ�H[LVW�DORQJVLGH�
UHSUHVVLYH�SROLWLFDO�WHQGHQFLHV�ZDV�WKH�
SXEOLFDWLRQ�E\�DQ�,UDTL�ODZ�SURIHVVRU�
RI�D�WKRXJKWIXO�WUDFW�RQ�WKH�UXOH�RI�ODZ�
as an ideal in Iraq at the very same 
WLPH�WKDW�6DGGDP�+XVVHLQ�ZDV�EHJLQ-
ning to consolidate his particular style 
of brutal and often legally arbitrary 
DXWKRULWDULDQ�UXOH��7DZÀT�������

Despite this authoritarianism, Arab 
regimes have not lacked clear legal 
structures. For example, most Arab 
VWDWHV�KDYH�EDVLF�ODZV�RU�FRQVWLWXWLRQV��
Such Arab constitutions exist and may 
matter, but they have had little history 
RI�LQVWLWXWLRQDOL]DWLRQ�DQG�LQGHSHQGHQW�
judicial interpretation, although this is 
OLNHO\�WR�FKDQJH�LQ�WKH�SRVW������$UDE�
ZRUOG��,W�LV��WKHUHIRUH��ZRUWK�XQGHU-
scoring the challenge that the juxtapo-
sition of formal legality and political 
UHJLPHV�ZLWK�IHZ�JHQXLQH�OHJDO�FKHFNV�
poses for building broad social sup-
port, or even judicial competence, for 
JOREDO�LGHDOV�RI�WKH�UXOH�RI�ODZ��

7KXV��PDQ\�$UDE�FLWL]HQV�KDYH�KDG�
WZR�EURDG�KLVWRULFDO�WRXFKVWRQHV�ZLWK�
UHVSHFW�WR�WKH�UXOH�RI�ODZ��2QH�LV�WKH�
WZHQWLHWK�FHQWXU\�H[SHULHQFH�RI�FRGL-
ÀHG�ODZ�IURP�QXPHURXV��LQFOXGLQJ�
Western, sources, most often being 
XVHG�WR�VXSSRUW�FHQWUDOL]HG��QRQ-

democratic rule. A second is the vague 
FROOHFWLYH�NQRZOHGJH�DQG�PHPRU\�RI�
DQ�HDUOLHU�HUD��ZKHQ�MXULVWV�DQG�MXGJHV�
PDQDJHG�WR�GHYHORS�ODZ�WKDW�FRXOG�
FKHFN�DQG�GHOHJLWLPL]H�DXWKRULW\�EXW�
ZLWKLQ�WKH�FOHDU�QRUPV�DQG�ERXQGV�RI�
Islamic faith.

Thus, the theory and practice of 
WKH�UXOH�RI�ODZ�LQ�FRQWHPSRUDU\�$UDE�
politics has had a fragmented qual-
ity. On the one hand, Islamist political 
LGHRORJ\�JUHZ�WKURXJKRXW�WKH�0LGGOH�
(DVW�LQ�WKH�����V�DQG�����V�WR�EHFRPH�
the dominant current trope of political 
discourse and opposition. As a result, 
Islam and sharia remain at the rhetori-
cal and actual center of discussions of 
ODZ�LQ�FRQWHPSRUDU\�$UDE�VWDWHV��,Q�
particular, many Arab constitutions 
FOHDUO\�HQGRUVH�,VODPLF�ODZ�DV�WKH�SUL-
mary source for legislation�.  The most 
frequent rallying cry or demand of op-
SRQHQWV�EHIRUH�WKH�UHFHQW�ZDYH�RI�$UDE�
uprisings, and a strong slogan since, 
FRQFHUQV�WKH�DPSOLÀFDWLRQ�RU�UHVWRUD-
WLRQ�RI�VKDULD�ODZ��)HOGPDQ������������

7KH�H[WHQW�WR�ZKLFK�,VODP�DQG�VKDULD�
VKRXOG�LQIRUP�WKH�UXOH�RI�ODZ�DQG�ZKDW�
forms this should take is currently a 
complicated area of great debate and 
discussion among Arab and non-Arab 
Muslim scholars. Adding to the com-
plexity of this issue is the theoretical 
FRQWUDGLFWLRQ�EHWZHHQ�WKH�,VODPLF�LGHDO�
of siyasa al-shari’a (the government of 
*RG·V�ODZ��DQG�VL\DGDW�DO�TDQXQ��WKH�
VRYHUHLJQW\�RI�PDQ�PDGH�ODZ���7KH�
ODWWHU�WHUP��WKH�JHQHUDO�ZD\�LQ�ZKLFK�
WKH�:HVWHUQ�LGHD�RI�WKH�UXOH�RI�ODZ�LV�
WUDQVODWHG�LQWR�$UDELF��FRQYH\V�ZLWK�
it a patina of illegitimacy to some, 
although by no means all, Muslims�.  

Like other broad ideological frames, 
,VODP�DOORZV�IRU�GLYHUVH�LQWHUSUHWDWLRQ�
DERXW�ODZ�DQG�SROLWLFV�DQG�LV�FRPSDW-
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LEOH�ZLWK�WKH�DFWXDO�FRQWHPSRUDU\�$UDE�
practice of mixed legal norms and 
institutions. For this reason, a broad 
majority of government and opposi-
tion fealty to sharia exists alongside 
more secular courts, bureaucrats, and 
ODZ\HUV·�DVVRFLDWLRQV�LQ�PDQ\�FRXQ-
tries, the forces combined for analytical 
purposes as the “the legal complex” in 
D�UHFHQW�VWXG\�RI�ODZ�DQG�GHPRFUDWL]D-
WLRQ��+DOOLGD\�HW�DO�������

Yet the standing of members of the 
Arab legal complex is the second side 
RI�WKH�FRQWHPSRUDU\�UXOH�RI�ODZ·V�
IUDJPHQWHG�QDWXUH��/DZ\HUV�DUH�VRPH-
WLPHV�SDUW�RI�DQ�DFWLYH�DQG�JURZLQJ�
transnational movement of Arabs, 
linked to global rights’ nongovern-
PHQWDO�RUJDQL]DWLRQV�DQG�UXOH�RI�ODZ�
advocates, and are open to more direct 
import of Western ideas or experi-
HQFHV�ZLWK�OHJDOLVW�UHIRUP��5HÁHFWHG�
in international fora and documents 
such the Arab Human Development 
Reports, this posture does not reject 
the importance of Islamic identity or 
ODZ�SHU�VH��5DWKHU��LW�LV�D�SUHIHUHQFH��
RU�DW�OHDVW�D�ZLOOLQJQHVV��WR�DUWLFXODWH�
theories of legal and political reform in 
terms translated directly from global 
usage such as dimaqatriyya (democ-
UDF\���KXTXT�HO�LQVDQ��KXPDQ�ULJKWV���
and siyadat al-qanun. This tendency 
can be grounded in skepticism about 
the possibility of traditional Islamic 
terms adapting to modern political de-
bates, a desire to avoid overburdening 
UHOLJLRXV�FRQFHSWV�ZLWK�H[FHVV�FRQWHP-
porary meaning, or both. 

+RZHYHU��WKLV�LQGLJHQRXV�$UDE�
UHIRUPLVW�WHQGHQF\�ZLWKLQ�SRUWLRQV�RI�
the legal complex has been less likely 
WR�ÀQG�EURDG�VRFLRSROLWLFDO�VXSSRUW��
unlike Islamist political expression. In 
diverse Arab countries such as Egypt, 
0RURFFR��DQG�4DWDU��ODZ\HUV��ODZ�VWX-

GHQWV��DQG�OD\�FLWL]HQV�VSHDN�DUWLFXODWH-
O\�DERXW�WKH�UXOH�RI�ODZ�DQG�UHVSHFW�LWV�
limited success and broader promise to 
improve rights, fairness, and political 
transparency�.  To be sure, in Tunisia, 
(J\SW��DQG�HOVHZKHUH��ORFDO�ODZ\HUV·�
NQRZOHGJH�RI�JOREDO�OHJDO�VWDQGDUGV�
KHOSHG�WDS�LQWR�D�SRSXODU�ODFN�RI�FRQÀ-
dence in authoritarian legal and politi-
cal institutions. But a century of popu-
lar historical associations of Western 
OHJDO�DQG�SROLWLFDO�LGHDOV�ZLWK�FRORQLDO�
and postcolonial Western involvement 
has also made non-Islamic frames for 
WKH�UXOH�RI�ODZ�OHVV�SRSXODU�QRZ�WKDW�
freer elections are taking place. In 
VKRUW��KRZHYHU�ÁXLG�WKH�FRQWHPSRUDU\�
EDODQFH�EHWZHHQ�,VODPLF�DQG�QRQ�
Islamic sources of legal legitimacy may 
EH�LQ�WKH�SRVW������$UDE�ZRUOG��WKH�
QHJDWLYH�SRSXODU�H[SHULHQFH�ZLWK�QRQ�
Islamic legal ideals in practice remains 
an aspect of ongoing politics.

Pressures and Prospects for the Rule of 
Law and Arab Reform Generally

&RQIURQWHG�ZLWK�WKH�GLOHPPD�RI�
EDODQFLQJ�SRSXODU�VXSSRUW�IRU�ÁXLG�
LGHDOV�RI�,VODPLF�ODZ�DQG�VXSSRUWLQJ�
more secular legalist practices, Arab 
political systems have had one basic 
response. This has been to highlight 
RIÀFLDOO\��DQG�RIWHQ�FRQVWLWXWLRQDOO\��WKH�
importance of sharia in their governing 
SULQFLSOHV��ZKLOH�DFWXDOO\�IRVWHULQJ�OH-
gal structures that are at least on paper 
FORVH�WR�WKH�UXOH�RI�ODZ�LQ�:HVWHUQ�DQG�
global arenas. Thus, most states have 
ZHOO�HVWDEOLVKHG�PHFKDQLVPV�IRU�OHJDO�
HGXFDWLRQ��WKH�UHJXODWLRQ�RI�ODZ\HUV��
and legislative development, even 
WKRXJK�D�OHYHO�RI�MXGLFLDO�UHYLHZ�VXI-
ÀFLHQW�IRU�FKHFNLQJ�SRVVLEOH�DEXVHV�RI�
SRZHU�E\�UXOHUV�KDV�EHHQ�DEVHQW�

What has differed across Arab re-
JLPHV�LV�WKH�H[WHQW�WR�ZKLFK�XVH�RI�WKLV�
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Figure 2 � 7orld "ank voice and accountability governance indicators for Arab countries, 

2010 and 2000.�Source: 7orld "ank n.d.	
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strategy of championing sharia but fa-
voring secular over Islamic legal actors 
has led to gradual political opening or 
strong repression. In general, Arab mil-
LWDU\�UHSXEOLFV��OLNH�WKRVH�RYHUWKURZQ�
in Egypt and Tunisia, have decreased 
WKH�SROLWLFDO�VSDFH�IRU�ODZ\HUV�DQG�
other members of the legal complex 
UDWKHU�GUDPDWLFDOO\��ZKLOH�PRQDUFKLHV�
have let this space stay more stable. 

One illustration of this can be found 
in the yearly indicators of voice and 
DFFRXQWDELOLW\��92$��WKDW�WKH�:RUOG�
Bank prepares each year, one of sev-
eral compilations of diverse sources 
on governance. As Figure 2���VKRZV��
EHWZHHQ������DQG�������WKH�DPRXQW�RI�
YRLFH�DQG�DFFRXQWDELOLW\�FLWL]HQV�JHQ-
erally had in diverse Arab countries 
decreased across all countries (except 
%DKUDLQ�����+RZHYHU��WKH�DYHUDJH�ZDV�
higher in the monarchies than in the 
republics. Generally, the measurements 
in voice and accountability decreased 
VRPHZKDW�PRUH�RYHUDOO�LQ�WKH�UHSXE-
OLFV�WKDQ�LQ�WKH�PRQDUFKLHV��)LJXUH���
VKRZV�PRUH�GHWDLOHG�WLPH�VHULHV�GDWD�
HYHU\�WZR�\HDUV�IURP������EDFN�WR������
for the same VOA governance indica-
tor for six representative Arab monar-
chies and republics. 

Arab republics, led by long-standing 
UXOHUV�ZLWK�PLOLWDU\�RU�VHFXULW\�EDFN-
grounds, such as the former regimes of 
Egypt, Tunisia, and Libya, decreased 
their space for political dissent and 
civil rights advocacy from an already 
ORZ�VWDUWLQJ�SRLQW�LQ�WKH�SDVW�GHFDGH��
In contrast, Arab monarchies have 
KDG�D�EHWWHU�WUDFN�UHFRUG�RI�DOORZ-
LQJ�FLWL]HQV�YRLFH�DQG�DFFRXQWDELOLW\��
even if the World Bank’s indicator has 
declined during the past decade of 
WKH�ZDU�RQ�WHUURU�DQG�JOREDO�HFRQRPLF�
crisis. Each of the Arab monarchies 
has done something that their military 

counterparts have not: they have inte-
JUDWHG�,VODPLF�SROLWLFDO�JURXSV�DQG�RU�
Islamic legitimation directly into their 
governance pattern. Morocco is a clear 
H[DPSOH�RI�WKLV��DQG�D�FRQWUDVW�ZLWK�
7XQLVLD��LQ�WKH�PRQDUFK\·V�RIÀFLDO�XVH�
of Islamic symbols and tolerance for 
Islamic political parties since Moham-
PHG�9,�DVVXPHG�WKH�WKURQH�LQ�������
-RUGDQ�DOVR�DOORZHG�WKH�0XVOLP�%URWK-
erhood to become a political party 
�6FKZHGOHU��������

3DWWHUQV

Monarchical Reform and the Rule of 
Law: Slow and Steady Wins the Race?

What pattern of legal development 
and political implications do Arab 
PRQDUFKLHV�VKDUH"�$V�DOUHDG\�VXJJHVW-
ed, this differs among long-standing 
nations like Morocco and more recent, 
K\SHU�JOREDOL]LQJ�VWDWHV�LQ�WKH�$UDE�
*XOI�OLNH�4DWDU��&RXQWULHV�OLNH�0RURFFR�
KDYH�LQ�FRPPRQ�ZLWK�WKHLU�QRQ�PR-
narchical peers, such as Tunisia, a rela-
WLYHO\�ZHOO�HVWDEOLVKHG�OHJDO�FRPSOH[��
7KH�GLIIHUHQFH�LV�LQ�WKH�H[WHQW�WR�ZKLFK�
ODZ\HUV�LQ�HDFK�FRXQWU\�DUH�DEOH�WR�DG-
YDQFH�ZRUN�DURXQG�ULJKWV�DQG�UHIRUP�
ZLWKLQ�WKHLU�V\VWHPV��0RURFFR·V�SDW-
tern in this regard diverges from that 
of Tunisia. In Morocco, the monarchy 
has opened political space up for con-
tested legislative elections, permitted 
GRPHVWLF�KXPDQ�ULJKWV�JURXSV�WR�ZRUN�
openly in the country, and launched 
LQ������WKH�$UDE�ZRUOG·V�ÀUVW�QDWLRQDO�
commission devoted to identifying and 
compensating victims of past domestic 
human rights abuses, the Equity and 
5HFRQFLOLDWLRQ�&RPPLVVLRQ��,(5����

All of these developments have in-
volved members of the legal complex, 
DOORZLQJ�WKHP�SROLWLFDO�VSDFH�WR�SXVK�
IRU�JUHDWHU�DGKHUHQFH�WR�UXOH�RI�ODZ�
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Figure � � 7orld "ank voice and accountability governance indicators, time-series data 

for six Arab societies every two years from 2010 to 1���.png�Source: 7orld "ank n.d.	
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ideals in a relatively open manner. In 
DGGLWLRQ�WR�WKH�DERYH��WKH������HYHQWV�
OHG�WR�UHIRUP�ZLWKLQ�WKH�0RURFFDQ�
system, including the establishment 
RI�D�QHZ�FRQVWLWXWLRQ�UDWKHU�WKDQ�WKH�
UHJLPH�RYHUWKURZ�WKDW�RFFXUUHG�HOVH-
ZKHUH��7KLV�LV�D�PRUH�UHFHQW�LQGLFD-
WLRQ�WKDW��HYHQ�ZLWKRXW�SHWURGROODUV��
PRQDUFKLHV�OLNH�0RURFFR·V�ZHUH�DEOH�
to accommodate more legal activity 
WKDQ�FRXQWULHV�ZLWK�HTXDOO\�GHYHORSHG��
but more repressed, legal complexes, 
OLNH�7XQLVLD��7KXV��LI�ODZ\HUV�JHQHUDOO\�
SUHIHU�VWDELOLW\�DQG�VORZ�FKDQJH�HLWKHU�
to revolution or repression (Halliday 
HW�DO�����������'H7RFTXHYLOOH��������
Arab monarchies offer better models 
than the more overtly secular military 
republics.

The reason for this divergence goes 
back to an earlier part of this article. 
Monarchies like Morocco have claimed 
historical continuity to give them some 
legitimacy in terms of Islam. Much of 
this is, to be sure, constructed, as in the 
SVHXGR�,VODPLF�EH\·D��DOOHJLDQFH��WKDW�
is an annual televised reimagination of 
a traditional political contract ceremo-
Q\�WKDW�ZDV�QHYHU�PHDQW�WR�DSSO\�WR�D�
modern, bureaucratic state. 

The point in such contemporary sim-
ulations of Islamic historical tradition 
LV�QRW�WKDW�FLWL]HQV�QHFHVVDULO\�VHH�WKHP�
as binding representations of their 
idea of political or religious legitimacy. 
Rather, Arab monarchs have mytholo-
JL]HG�DQG�PRGHUQL]HG�WKHLU�KLVWRULFDO�
relevance to Islam to make it harder 
for Islamic opposition groups to make 
clear cases undermining the regime. In 
SUDFWLFH��WKLV�VWUDWHJ\�KDV�DOORZHG�UH-
ligious and nonreligious ideas around 
WKH�UXOH�RI�ODZ�WR�PHHW�LQ�WKH�SXEOLF�
space around reform and change. If the 
tensions around Islamic and secular 
ODZ�FDQ�ÀQG�RFFDVLRQDO�UHVROXWLRQ�LQ�

the public sphere, a nondemocratic 
regime needs to invoke less the level of 
emergency and repression that shuts 
out legal activists and chills voice and 
accountability more generally. This 
has been the secret to the survival of 
neo-traditional Arab monarchies like 
Jordan and Morocco, at least to the end 
RI������

%\�EOXUULQJ�WKH�ERXQGDULHV�EHWZHHQ�
the traditional and modern, and 
EHWZHHQ�WKH�,VODPLF�DQG�VHFXODU��D�
monarchy like Morocco’s has managed 
WR�DOORZ�IRU�D�EURDGHU�VSDFH�IRU�OHJDO�
and other public contestation than 
other Arab regimes. This is particularly 
notable given its large territorial and 
SRSXODWLRQ�VL]H��,W�KDV�PHDQW�D�ZHOO�
developed, mature system of regula-
WLRQ�RI�ODZ\HUV�DQG�OHJDO�HGXFDWLRQ��
0RUH�VSHFLÀFDOO\��LW�KDV�DOORZHG�WKH�
legal complex and legal measures to 
EURNHU�FRQÁLFWV�DURXQG�SOXUDOLVP�DQG�
expression that are readily associated 
ZLWK�FLYLO�DQG�SROLWLFDO�ULJKWV�JHQHUDOO\��

Among the examples of such mea-
sures are:

* /RQJ�VWDQGLQJ�ULJKWV�IRU�-HZV�
DQG�RWKHU�UHOLJLRXV�PLQRULWLHV� Moroc-
FR·V�IRUPHU�.LQJ�+DVVDQ�,,��ZKR�UXOHG�
IURP������XQWLO�KLV�GHDWK�LQ�������ZDV�
NQRZQ�DV�D�VNLOOHG�PDQLSXODWRU�ZKRVH�
paternal expressions of the country’s 
SROLWLFDO�RSHQQHVV�ZHUH�QRW�DOZD\V�
FRQVLVWHQW�ZLWK�IUHTXHQW�SHULRGV�RI�
repressing strong political opposition 
�0HGQLFRII�������0HGQLFRII��������<HW��
WKH�ODWH�NLQJ�ZDV�DOVR�NQRZQ�IRU�DOORZ-
LQJ��DQG�SROLFLQJ��IUHH�ZRUVKLS�DQG�UH-
OLJLRXV�FRPPXQLW\�UHJXODWLRQ�IRU�-HZV�
and Christians. Having a loyal, non-
Muslim, long-settled religious minority 
OLNH�WKH�FRXQWU\·V�-HZLVK�FRPPXQLW\�
may have served Hassan’s generally 
IDFWLRQDOL]HG�SROLWLFV��1RQHWKHOHVV��LW�
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functioned as both a highly trumpeted 
symbol of Moroccan openness and a 
JHQXLQH�FRQWUDVW�ZLWK�WKH�PRUH�H[SOLFLW�
FRQWUDFWLRQ�RI�WKH�QDWLYH�-HZLVK�FRP-
munity that took place in more ostensi-
bly secular Arab states like Tunisia and 
Egypt.

* 7KH�,(5��:KHQ�+DVVDQ�ZDV�
succeeded by his eldest son Moham-
med VI on the throne through a 
SHDFHIXO�WUDQVLWLRQ�LQ�������LW�WRRN�
WKH�QHZ�NLQJ�RQO\�D�IHZ�\HDUV�WR�VDFN�
his father’s strongman and institute 
WKH�$UDE�ZRUOG·V�ÀUVW�FRPPLVVLRQ�WR�
investigate and compensate victims of 
prior human rights abuses. Since the 
FRQFOXVLRQ�RI�WKH�,(5·V�ZRUN�WKURXJK�
WKH�UHOHDVH�RI�LWV�UHSRUW�LQ�������WKH�
public climate for critiquing human 
rights abuses in the past and for speak-
ing more openly about rights issues in 
general has improved.

* The mudawwana. Morocco’s 
IDPLO\�ODZ�UHIRUP�LV�D�IUHTXHQWO\�FRP-
mented example of feminist reform 
of traditional Islamic marriage and 
divorce provisions that both improved 
ZRPHQ·V�ULJKWV�DQG�DWWUDFWHG�WKH�
support of activists focused on both 
secular and religious discourses (Mal-
ODW�����������������%RWK�LQ�WKLV�UHJDUG�
and more substantively, it has been 
regarded as a success. Indeed, cham-
pioned by the government, the major 
FKDQJHV�LQ�0RURFFDQ�IDPLO\�ODZ�EXLOG�
on and demonstrate the country’s 
comparatively large space for activ-
ism and discourse around legal rights 
WKDW�WUDQVFHQGV�VLPSOH�VHFXODU�,VODPLF�
cleavages.

* 7KH������FRQVWLWXWLRQ��$�IHZ�
months after the Tunisian and Egyp-
WLDQ�JRYHUQPHQWV�ZHUH�RYHUWKURZQ��
the monarchy promulgated and called 

IRU�D�YRWH�RQ�D�QHZ�FRQVWLWXWLRQ��7KH�
obvious interpretation of this docu-
PHQW�DQG�WKH�YRWH�WKDW�IROORZHG��ZKLFK�
NHSW�PRVW�RI�WKH�NLQJ·V�VWURQJ�SRZHUV�
LQWDFW��ZDV�RI�D�UHODWLYHO\�LQVLJQLÀFDQW�
effort to stave off demands for broader 
change. Yet this ignores real concerns 
about political instability that have 
fostered general loyalty to the ruling 
PRQDUFK\��2WWDZD\�DQG�0XDVKHU�
������������0RUHRYHU��WKH�QHZ�GRFX-
ment explicitly represents the politi-
cal expression rights of the minority, 
indigenous Berbers, that have been 
a contentious issue for decades. This 
again marks Morocco as comparatively 
SURJUHVVLYH�LQ�WDNLQJ�QHZ��LI�VORZ��
VWHSV�IRUZDUG�RQ�D�SDWK�WKDW�OLQNV�OHJDO�
change and possible political reform.

Morocco is the main Arab example 
of gradual legal and political reform. 
-RUGDQ�DOVR�LOOXVWUDWHV�WKLV�WUHQG��ZLWK�
D�VLJQLÀFDQW�SUHVHQFH�IRU�:HVWHUQ�
UXOH�RI�ODZ�DQG�ULJKWV�DFWLYLVWV�DQG�
VRPH�SURJUHVV�LQ�ZRPHQ·V�ULJKWV�DQG�
judiciary�.  At the same time, Jordan’s 
WUDMHFWRU\�LV�PRUH�ÀWIXO��PRVW�QRWDEO\�
in the stalling of a process of politi-
cal opening begun rapidly at the end 
of the late King Husain’s regime that 
included bringing Islamic groups into 
WKH�OHJDO�SROLWLFDO�SURFHVV��6FKZHGOHU�
������������

<HW��HYHQ�ZKHUH�ÀWIXO��PRQDUFKLHV�
like Jordan and Morocco embody a 
pattern of gradual change that, in a 
VHQVH��LV�QRWKLQJ�QHZ��7KH�JUDGXDO�HFR-
QRPLF�H[SDQVLRQ�RI�QHZ�JURXSV�DQG�
WKH�VWHDG\�JURZWK�RI�D�OHJDO�FRPSOH[�
that could help channel these groups 
into political structures built around 
accountability and equity, rather than 
KHUHGLWDU\�ULJKW��LV�RQH�ZD\�RI�GHVFULE-
ing the evolution of Western European 
DQG�$PHULFDQ�SROLWLFV�DQG�ODZ��,Q�
Europe, at least, this pattern led to 
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the end of monarchies that rule and 
inspired elected republican systems in 
former colonies like the United States. 
Yet this took place over a long span of 
centuries, under very different techno-
logical and historical conditions than 
WKRVH�RI�WRGD\·V�$UDE�ZRUOG��

7KXV��LI�WKH�SDWWHUQ�RI�´VORZ�DQG�
steady” legal development and politi-
cal opening that occurred in the West 
is assumed to apply to contempo-
UDU\�$UDE�PRQDUFKLHV�ZLWK�VLPLODUO\�
highly attenuated processes of political 
OLEHUDOL]DWLRQ��VHYHUDO�LVVXHV�SUHVHQW�
WKHPVHOYHV��)LUVW��IRU�NLQJV�LQ�SRZHU��
the end result of a gradual process of 
JURZWK�LQ�WKH�OHJDO�FRPSOH[�ZRXOG�
seem to be an end to royal rule sooner 
RU�ODWHU��ZKLFK�WKH�NLQJV�WKHPVHOYHV�
PD\�QRW�ZLVK��6HFRQG��DV�ZDV�WUXH�LQ�
Western history, the long nature of the 
transition from political absolutism 
WR�WKH�UXOH�RI�ODZ�LV�KDUG�WR�JDXJH�LQ�
terms of managing peaceful transi-
tions. When is an extended period of 
YHU\�VORZ�DQG�VWHDG\�OHJDO�H[SDQVLRQ�
and modest more open politics enough 
WR�DSSHDU�UHDO�WR�ZRXOG�EH�FLWL]HQ�
DFWLYLVWV"�:KHQ�LQVWHDG�PLJKW�LW�VHHP�
so glacial as to provoke regime over-
WKURZ��HVSHFLDOO\�LQ�WKH�FRQWH[W�RI�SRVW�
�����$UDE�FLWL]HQ�GLVVDWLVIDFWLRQ�ZLWK�
SROLWLFDO�UHSUHVVLRQ"�)URP�WKH�SHUVSHF-
WLYH�RI�FLWL]HQV�ZKR�ZDQW�JUHDWHU�ULJKWV�
DORQJ�ZLWK�EDVLF�VWDELOLW\��KLVWRULFDO�
DQDORJXHV�RI�VORZ�DQG�VWHDG\�OLEHU-
DOL]DWLRQ�IURP�WKH�:HVW�WR�WKH�$UDE�
ZRUOG��HYHQ�LI�WKH\�KDYH�UHOHYDQFH��DUH�
opaque as models for extending the 
UXOH�RI�ODZ�

Another group of Arab monarchies 
shares political structural features 
LQ�FRPPRQ�ZLWK�FRXQWULHV�OLNH�0R-
rocco and Jordan. At the same time, 
this group’s much shorter period of 
political independence, lack of long-

standing legal establishment, and pos-
sibly unprecedented speed in rapid, 
JOREDOL]HG�JURZWK�VXJJHVW�D�GLIIHUHQW�
G\QDPLF�RI�OHJDO�JURZWK�DQG�SRVVLEOH�
SROLWLFDO�FKDQJH�WKDQ�WKH�VORZ�DQG�
VWHDG\�SDWK�MXVW�GHVFULEHG��,�QRZ�WXUQ�
WR�WKLV�SRVVLEOH�QHZHU�PRGHO�

Gulf Hyper-Globalization and the 
Rule of Law: Full Speed Ahead?

Indeed, the Arab Gulf has been 
exceptional in its political youth and 
unusual economic resources. This may 
VXJJHVW�D�SDWKZD\�IRU�OHJDO�UHIRUP�DQG�
SROLWLFDO�OLEHUDOL]DWLRQ�WKDW�LV�EDVHG�QHL-
ther on the very gradual opening of the 
non-Gulf monarchies nor on the sys-
WHPLF�RYHUWKURZ�WKDW�KDV�RFFXUUHG�LQ�
non-monarchies. The recent historical 
exceptionalism lies in Arab Gulf states’ 
JHQHUDO�ODFN�RI�LQWHQVLYH�FRORQL]DWLRQ��
ZKLFK�PHDQV�WKDW�WKH�WULSOH�FRPELQD-
WLRQ�RI�WKH�JURZWK�RI�VWURQJ�FRHUFLYH�
institutions, the radical diminution of 
sharia’s scope, and the mosaic hybrid-
LW\�RI�WKH�OHJDO�V\VWHP�ZDV�PXFK�OHVV�
SRWHQW�KHUH�WKDQ�HOVHZKHUH�LQ�WKH�$UDE�
ZRUOG��7KLV�FUHDWHG�D�SROLWLFDO�EDFN-
JURXQG�LQ�ZKLFK��RQ�WKH�RQH�KDQG��
VWDWH�LQVWLWXWLRQV�ZHUH�OHVV�FHQWUDOL]HG�
DQG�GHÀQHG��DQG�RQ�WKH�RWKHU�KDQG��DV-
sociations of Western legal ideals and 
SUDFWLFHV�ZLWK�FRHUFLRQ�DQG�K\SRFULV\�
ZHUH�OHVV�VKDUSO\�HWFKHG�

%H�WKLV�DV�LW�PD\��ZKDW�PDUNV�WKH�
$UDE�*XOI�DV�PRVW�GLVWLQFW�ZLWK�UHVSHFW�
to legal and political reform is its 
recent pattern of petrodollar-driven 
K\SHU�JOREDOL]DWLRQ��  and the par-
ticular combination of possibilities for 
FKDQJH�ZLWKLQ�WKH�V\VWHP�WKDW�LW�PD\�
entail. The extraordinary, perhaps 
unprecedented, trajectory of rapid 
development of Gulf cities like Doha 
DQG�'XEDL�IURP�XQLPSRUWDQW�WRZQV�WR�
FLWLHV�RI�JOREDO�LQÁXHQFH�KDV�UHTXLUHG�
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DQ�HQRUPRXV�LQÁX[�RI�SURIHVVLRQDO�
H[SHUWV�LQ�PDQ\�ÀHOGV�LQFOXGLQJ�ODZ��
8QOLNH�HOVHZKHUH�LQ�WKH�$UDE�ZRUOG��
these Gulf societies lack centuries, or 
even decades, of indigenous tradi-
tion around the teaching, practice, 
DQG�UHJXODWLRQ�RI�ODZ�DQG�KDYH�KDG�
to build legal infrastructure in a very 
short time. This has entailed a very 
ÁXLG�HQYLURQPHQW�IRU�ERWK�FRQÁLFW�
and consensus around global and local 
legal ideas and practices.

I am not suggesting, therefore, that 
\RXQJ�$UDE�*XOI�FRXQWULHV�ÀW�LQWR�D�
VLPSOH�SDWWHUQ�RI�OHJDO�JURZWK�EDVHG�
on Western-propelled solutions to 
their relative legal underdevelopment. 
5DWKHU��WKH�ZHDOWK�DQG�JOREDO�DPEL-
WLRQV�RI�*XOI�FRXQWULHV��WRJHWKHU�ZLWK�
WKHLU�SULRU�LQVXODWLRQ�IURP�ZLGHVSUHDG�
global legal penetration, create diverse 
and intense opportunities and encoun-
ters around different notions of locally 
appropriate best legal practices.

*OREDOL]DWLRQ�WKURXJKRXW�WKH�ZRUOG�
PHDQV�DQ�LQWHQVLÀFDWLRQ�RI�ORFDO�DQG�
global legal actors’ access, and ongo-
ing connections, to each other. Yet 
*XOI�K\SHU�JOREDOL]DWLRQ�DGGV�WR�WKLV�
intensity both because of the relative 
VKDOORZQHVV�WR�WKH�LQGLJHQRXV�OHJDO�
establishment in relation to the extent 
of recent global integration and the 
overall extent of diversity of residents 
ZLWKLQ�WKHVH�QHZ�VRFLHWLHV��&RXQWULHV�
OLNH�4DWDU�DQG�WKH�8$(�DUH�XQSUHF-
HGHQWHG�LQ�WKH�FRQWHPSRUDU\�ZRUOG�
in terms of the sheer proportion of 
QRQFLWL]HQ�ZRUNHUV�ZKR�KDYH�FRPH�RQ�
ZRUNHU�FRQWUDFWV�WR�WKHVH�PDJQHWV�RI�
JOREDO�JURZWK��1DWLYH�FLWL]HQ�SRSXOD-
WLRQ�UDWHV�RI�MXVW���SHUFHQW�WR����SHUFHQW�
of the total residents of these Gulf 
societies merely scratch the surface of 
the diverse demographic issues that 
DUH�UDLVHG�E\�K\SHU�JOREDOL]HG�JURZWK�

and the daily extent of sociocultural 
variation that it has brought.

,Q�WHUPV�RI�ODZ��WKLV�PHDQV�DQ�
LQWHQVLÀFDWLRQ�RI�SRLQWV�RI�FRQWDFW�EH-
WZHHQ�GLYHUVH�SHUVSHFWLYHV�DQG�DFWRUV�
UHOHYDQW�WR�WKH�UXOH�RI�ODZ��7KH�PXOWL-
plicity of these actors because of the 
LQÁX[�RI�ZRUNHUV�DQG�LQVWLWXWLRQV�IURP�
DOO�RYHU�WKH�ZRUOG��DQG�WKH�KHLJKWHQHG�
international scrutiny this entails, cre-
ate variation and hybridity around the 
UXOH�RI�ODZ�WKDW�LV�XQXVXDO��SDUWLFXODUO\�
given Arab Gulf societies’ relative 
dearth of legal and other sociopolitical 
infrastructure prior to the oil boom. 
7KH�PRVW�VLJQLÀFDQW�RI�WKHVH�K\SHU�
JOREDOL]HG�OHJDO�SRLQWV�RI�FRQWDFW�DUH�

* /HJDO�HGXFDWLRQ��)RU�JURZ-
ing hubs like Dubai and Doha, having 
resources and incentives to develop 
legal education that is appropriate 
for their expanding global roles has 
meant hiring Arab and Western legal 
consultants from other countries to 
provide guidance on best practices in 
OHJDO�HGXFDWLRQ��/DZ�IDFXOWLHV�LQ�WKHVH�
ballooning economies have brought 
on resident faculty from all over the 
ZRUOG��$OO�RI�WKLV�PHDQV�WKDW�ODZ�
VFKRROV�DUH�D�SODFH�RI�ÁXLG�LQWHUDFWLRQ�
around legal pedagogy and practice 
LQ�D�ZD\�WKDW�LV�XQWUXH�IRU�VWDWHV�ZLWK�
either less money or better-established 
LQGLJHQRXV�ODZ�VFKRROV�

* ,QFUHDVLQJ�SUHVHQFH�RI�SURIHV-
VLRQDO�ZRUNHUV�ZLWK�VWURQJ�DZDUHQHVV�
RI�JOREDO�OHJDO�QRUPV��QDWLYH�DQG�
QRQQDWLYH�� While anyone can make a 
FODLP�DURXQG�OHJDO�IDLUQHVV��ZRUNHUV�
LQ�ZKLWH�FROODU�FDUHHUV�JHQHUDOO\�KDYH�
training and experience in asserting 
legal rights. Moreover, natives and 
IRUHLJQHUV�ZKR�KDYH�OLYHG�LQ�RWKHU�VR-
FLHWLHV�ZLWK�ORQJ�VWDQGLQJ�OHJDO�QRUPV�
and institutions have high expectations 
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around legal fairness and predict-
ability. This frequently asserts itself 
in driving standards and rules of the 
URDG��ZKHUH�UHVLGHQWV�ZKR�DUH�XVHG�WR�
stricter and more uniformly enforced 
WUDIÀF�UHJXODWLRQV�SUHVV�IRU�WKH�VDPH�
in Gulf societies, given the very high 
accident rate in their expanding cities. 
Equity concerns about the kefala sys-
WHP��WKH�GHSHQGHQFH�RI�JXHVW�ZRUNHUV�
RQ�WKHLU�RIÀFLDO�FRUSRUDWH�RU�LQGLYLGXDO�
sponsor, have also led to diverse legal 
LQÁXHQFHV�ZLWK�UHVSHFW�WR�ZRUNHUV·�
rights and cases of abuse.

* $FWLYLVP�DURXQG�KXPDQ�
ULJKWV��Because most Gulf societies 
DUH�VR�KLJKO\�JOREDOL]HG��GHSHQGHQW�
RQ�QRQQDWLYH�ZRUNHUV��DQG�RSHQ�ZLWK�
tourist visas for residents of other 
prosperous societies, they are an easy 
destination for international human 
ULJKWV�REVHUYHUV��,QGHHG��WKH�EL]DUUH�
demographics of these societies 
EURXJKW�RQ�E\�WKH�VSHHG�RI�JOREDOL]D-
tion raise obvious global legal concerns 
DURXQG�QRQFLWL]HQ�ZRUNHU�ULJKWV�DQG�
LOOHJDO�WUDIÀFNLQJ��$W�WKH�VDPH�WLPH��
the very success of Gulf hyper-global-
L]DWLRQ�UDLVHV�FRQFHUQV�RQ�WKH�SDUW�RI�
some local residents that their societ-
ies receive too much scrutiny in terms 
RI�LQWHUQDWLRQDO�ODZ��LQVSLULQJ�GLYHUVH�
UHVSRQVHV��LQFOXGLQJ�WKH�4DWDU�/DZ�
Forum. In short, international legal 
rights as a general issue opens broad 
GHEDWHV�DURXQG�WKH�UXOH�RI�ODZ�LQ�*XOI�
societies.

* 0HGLD�H[SDQVLRQ�DQG�RSHQ-
QHVV��7KH�JRYHUQPHQW�RI�4DWDU�WULJ-
gered an Arab media revolution, and 
perhaps helped the recent overall Arab 
UHYROXWLRQ��LQ�HVWDEOLVKLQJ�WKH�ÀUVW�
RSHQ�SDQ�$UDE�VDWHOOLWH�QHWZRUN��$O�
-D]HHUD��7KH�VWDWLRQ�LWVHOI��WKH�(QJOLVK�
ODQJXDJH�VSLQ�RII�LW�VSDZQHG��DQG�WKH�
regional competitors it inspired, all 

have transformed the Gulf area into 
a hub of sophisticated journalistic 
GLYHUVLW\��(YHQ�LI�WKH�RIÀFLDO�GRPHVWLF�
media of some Gulf countries is less 
politically open than more regional 
RQHV��WKH�FOLPDWH�RI�PHGLD�JURZWK�DQG�
MRXUQDOLVWLF�VRSKLVWLFDWLRQ�DOORZV�IRU�D�
great deal of public discussion around 
important legal issues, such as, for 
example, through the BBC program, 
“The Doha Debates.” 

* /DZ�HQIRUFHPHQW� As noted 
DERYH�ZLWK�UHVSHFW�WR�GULYLQJ�UHJX-
lations, concerns about the nature, 
H[WHQW��DQG�IDLUQHVV�RI�ODZ�HQIRUFHPHQW�
are raised inevitably in the hyper-
JOREDOL]HG�FUXFLEOH�RI�WKH�FRQWHPSR-
UDU\�*XOI��7KH�HIÀFLHQF\�DQG�HTXLW\�
of both the police force and judges are 
highly visible challenges in cities like 
Dubai and Doha, given their global 
prominence and the strong presence 
of diverse foreigners in the ranks of 
cops, courts, and criminal suspects. 
)RU�H[DPSOH��WZR�FULPLQDO�SURVHFX-
tions in the UAE of a British couple 
for public fornication and a member 
of the Emirati royal family for beating 
an Afghan contract merchant brought 
global attention and extended debate 
DURXQG�WKH�QDWXUH�DQG�IDLUQHVV�RI�ODZ�
HQIRUFHPHQW�LQ�K\SHU�JOREDOL]HG�*XOI�
societies��. 

The above areas each entail diverse 
ideas about the meaning of the rule of 
ODZ�DQG�MXVWLFH�WKDW�DOORZ�IRU�YDULHG�
outcomes and do not generally reduce 
WR�VLPSOH�FRQÁLFWV�EHWZHHQ�WKH�UHOL-
gious and the secular or the Western 
and the Arab. Indeed, contemporary 
Gulf societies are also marked by 
their strong non-Arab populations 
and highly diffuse South Asian and 
6RXWKHDVW�$VLDQ�FXOWXUDO�LQÁXHQFHV��
7KXV��ERWK�FRQÁLFWLYH�DQG�FRQVHQVXDO�
HOHPHQWV�RI�UXOH�RI�ODZ�LGHDOV�DQG�
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institutions are highly visible in the 
Arab Gulf. Western governments, and 
HYHQ�LQWHUQDWLRQDO�ODZ��FDQ�EH�YLHZHG�
E\�PDQ\�UHVLGHQWV�ZLWK�VXVSLFLRQ��  
EXW�ZLWKRXW�WKH�GHHS�OHJDF\�RI�FRORQLDO�
FRQWURO�DQG�IRUHLJQ�OHJDO�K\EULGL]DWLRQ�
that permeated other Arab societies.

7KXV��*XOI�FRXQWULHV�OLNH�4DWDU�
and the UAE have found themselves 
having to expand unusually rapidly 
the density and sophistication of their 
OHJDO�DSSDUDWXVHV�ZKLOH�KDYLQJ�H[SR-
sure to an equally unusual collection of 
legal examples, legal norms, and legal 
reformers-for-hire. Amidst this caul-
dron of unfolding explosive expansion 
LQ�WKH�UXOH�RI�ODZ��WKHUH�DUH�VLJQV�WKDW�
legal reforms have emerged that might 
EH�DVVRFLDWHG�ZLWK�HQKDQFHG�LGHDV�RI�
FLWL]HQVKLS��)DRXU�DQG�0XDVKHU�������
and more democratic politics. 

,Q�4DWDU��LQ�UHFHQW�\HDUV��WKHVH�LQ-
clude:

� 7KH�VSOLW�RI�WKH�&ROOHJH�RI�/DZ�
IURP�VKDULD�ZLWKLQ�4DWDU�8QLYHUVLW\��
ZLWK�JOREDO�OHJDO�LQÁXHQFH�DQG�FXU-
ricula reform through American and 
RWKHU�UXOH�RI�ODZ�H[SHUWV

* The formation of and efforts 
WR�HVWDEOLVK�VWDQGDUGV�IRU�D�4DWDU�%DU�
Association

� 7KH�4DWDU�/DZ�)RUXP��DV�GLV-
cussed earlier

* The dedicated tribunal for 
international commercial and civil dis-
SXWHV�WKDW�ZDV�KLJKOLJKWHG�DW�WKH�4DWDU�
/DZ�)RUXP

� 7KH�RSHQLQJ�RI�WKH�QHZ�
QDWLRQDO�5XOH�RI�/DZ�DQG�$QWL�&RUUXS-
WLRQ�&HQWUH�LQ�'HFHPEHU�����

In the UAE, examples might be:

� 0RUH�SHUYDVLYH�ODZ�HQIRUFH-
PHQW�LQ�QRQ�ULJKWV�DUHQDV�OLNH�WUDIÀF�
ODZV��WKURXJK�WKH�HODERUDWH�6DOLN�WROO�
system and other measures 

* Increasing use of courts, 
LQFOXGLQJ�DJDLQVW�SURPLQHQW�FLWL]HQV��
like the Sheikh Issa trial, mentioned 
earlier

� ,QFUHDVHG�ULJKWV�IRU�QRQFLWL]HQ�
ZRUNHUV��EDVHG�RQ�VXEVWDQWLDO�ODERU�
ODZ�RYHUKDXO��0HGQLFRII�Q�G��

The above sorts of reform only indi-
UHFWO\�UHODWH�WR�WKH�RLO�ZHDOWK�RI�$UDE�
Gulf countries. The rapid developmen-
tal imperatives that hydrocarbon rev-
enues made possible have facilitated, 
but not required, dynamic patterns of 
global and native interactions around 
ODZ�ERWK�ZLWKLQ�WKH�UHVLGHQW�SRSXOD-
tions and across borders. These latter 
interactions, based on Gulf govern-
PHQW�VWUDWHJLHV�WR�VRZ�WKH�VHHGV�IRU�
post-oil economies, create possibili-
ties for legal change that is politically 
opening.

At the same time, as is evident in 
FRPSDUDWLYH�GLVFXVVLRQ�RI�4DWDU�DQG�
the UAE, distinctions in development 
strategy also suggest possible differ-
ences in legal reforms and their politi-
FDO�FRQVHTXHQFHV��)RU�LQVWDQFH��4DWDU�
KDV�SULRULWL]HG�HGXFDWLRQDO�UHIRUP��
through Education City and other de-
velopments, and regional media open-
QHVV�WKURXJK�$O�-D]HHUD��LWV�HPSKDVLV�
has been on building legal educational 
and associational infrastructure. More 
RSHQ�GLVFRXUVH�DPRQJ�ODZ\HUV�DQG�WKH�
SXEOLF��ZKLFK�KLJKOLJKWV�WKH�SROLWL-
FDOO\�OLEHUDOL]LQJ�SRWHQWLDO�RI�ODZ��VXFK�
DV�WKH�4DWDU�/DZ�)RUXP�H[HPSOLÀHG��
ZRXOG�VHHP�WR�EH�WKH�UHVXOW��

While legal education and process 
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DUH�DOVR�JURZLQJ�UDSLGO\�LQ�WKH�8$(��
the latter’s developmental strategy 
SULRULWLHV�WRZDUG�UDSLG�HFRQRPLF�DQG�
WRXULVW�JURZWK�KDYH�IDYRUHG�OHJDO�UHJX-
ODWLRQ�WKDW�PD[LPL]HV�ÀQDQFLDO�WUDQV-
actional stability and order. Thus, in-
creased Emirati use of courts, and even 
FODULÀHG�ULJKWV�IRU�ZRUNHUV��PD\�VHUYH�
the interests of procedural smoothness 
more than political opening. Indeed, 
the use of the judicial system to 
threaten politically outspoken Emiratis 
LQ�WKH�VSULQJ�RI������LV�D�VLJQ�RI�WKH�
potential for increased legalism to be 
used as a tool of repression, rather than 
UHIRUP��+XPDQ�5LJKWV�:DWFK��������
Ultramodern systems like the Salik toll 
V\VWHP�WKDW�DWWHPSW�WR�UHJXODWH�WUDIÀF�
problems also exemplify sophisticated 
tracking technology that can buttress 
ODZ�DV�D�PHFKDQLVP�RI�FRHUFLYH�FHQWUDO�
control. 

,Q�VKRUW��ERWK�4DWDU�DQG�WKH�8$(�LO-
OXVWUDWH�D�K\SHU�JOREDOL]HG�FRQÁXHQFH�
RI�IRUFHV�RI�OHJDO�FKDQJH�DQG�JURZWK��
Yet their divergent emphases in de-
YHORSPHQW�EHWZHHQ�WKH�JOREDOL]DWLRQ�
of discourse and learning versus the 
JOREDOL]DWLRQ�RI�FRPPHUFH�DQG�WRXU-
ism may also point to some contrast in 
OHJDO�UHIRUP�DV�GHPRFUDWL]LQJ�YHUVXV�
FRHUFLYH��4DWDU�KDV�VKRZQ�D�VWURQJ�
DELOLW\�WR�PRGHUDWH�FRQÁLFWV�EHWZHHQ�
and among domestic and global rule-
RI�ODZ�LVVXHV��LW�PD\�WKHUHIRUH�H[HP-
SOLI\�WKLV�QHZHU�SRVVLEOH�SDWKZD\�IRU�
SROLWLFDO�OLEHUDOL]DWLRQ�ZLWKRXW�V\VWHP�
RYHUWKURZ�WKDW�LV�OHG�E\�K\SHU�JOREDO-
L]DWLRQ��7KH�8$(�KDV�EHHQ�OHVV�VXFFHVV-
IXO�DW�PLWLJDWLQJ�WKHVH�FRQÁLFWV��RU�SHU-
KDSV�KDV�PRUH�GLPHQVLRQV�RI�FRQÁLFW�
because of its larger overall population 
DQG�UHODWLYHO\�UHFHQW�IHGHUDOLVP��ZKLFK�
KDV�DOORZHG�VHYHUDO�PRGHOV�RI�ZKDW�
K\SHU�JOREDOL]HG�GHYHORSPHQW�PHDQV�
for politics and society to emerge, most 

QRWDEO\�LQ�WKH�FRQWUDVW�EHWZHHQ�$EX�
Dhabi’s relative conservatism and 
Dubai’s breakneck expansion. This 
presents a more problematic picture 
ZLWK�UHVSHFW�WR�SROLWLFDO�OLEHUDOL]DWLRQ�

At the same time, differences among 
VRFLHWLHV�OLNH�WKH�8$(�DQG�4DWDU��
though important, need not obscure 
WKH�SUHVHQFH�RI�D�PRUH�JHQHUDOL]HG�
SRVVLEOH�WHPSODWH�IRU�K\SHU�JOREDOL]HG�
legal development. This can be il-
lustrated by looking at additional 
comparative data from the World 
%DQN�JRYHUQDQFH�LQGLFDWRUV��VKRZQ�LQ�
)LJXUHV�����

In terms of political voice and inter-
nal governmental contestation, Arab 
*XOI�K\SHU�JOREDOL]HUV�DUH�KDUGO\�WUDLO-
EOD]HUV��+RZHYHU��FRPSDUDWLYH�OHJDO�
indicators present a different picture. 
Whether in terms of the World Bank’s 
DQQXDO�UDQNLQJV�RI�WKH�UXOH�RI�ODZ��,  
political stability, or control of corrup-
tion, Arab Gulf countries perform con-
sistently better than other Arab cases 
GLVFXVVHG�LQ�WKLV�DUWLFOH��4DWDU�DQG�WKH�
UAE share much better performance 
in nearly all of these areas than their 
SHHUV��DV�ZHOO�DV�FRPSDUHG�ZLWK�PRVW�
non-Arab states. In a leading index of 
public perceptions of government cor-
UXSWLRQ��4DWDU�DQG�WKH�8$(�QRW�RQO\�
VWDQG�LQ�WKH�WRS�ÀIWK�RI�DOO�FRXQWULHV��
4DWDU�LV�UDQNHG�KLJKHU�WKDQ�WKH�8QLWHG�
States��. 

7KXV��WKH�XQXVXDO�LQÁX[�RI�LQFRPH�
and developmental ambition that 
petrodollars brought to the Arab Gulf 
have led to something else, something 
SRVVLEO\�QHZ��1DPHO\��VWDWHV�OLNH�WKH�
8$(�DQG�4DWDU�KDYH�D�UDSLGO\�JURZ-
LQJ�UXOH�RI�ODZ�WKDW�LV�HIIHFWLYH�LQ�DW�
OHDVW�VRPH�VLJQLÀFDQW�ZD\V�EXW�ZLWK-
out a long-established indigenous legal 
complex. This leads to many important 
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Figure � � 7orld "ank rule-of-law governance indicators, 2010 and 2000, for four Gulf 

and six non-Gulf Arab country cases.�Source: 7orld "ank n.d.	
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Figure � � 7orld "ank political stability governance indicators, 2010 and 2000, for four 

Gulf and six non-Gulf Arab country cases.�Source: 7orld "ank n.d.	
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Figure � � 7orld "ank control of corruption indicators, 2010 and 2000, for four Gulf and 

six non-Gulf Arab country cases.�Source: 7orld "ank n.d.	
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LVVXHV�DQG�G\QDPLFV�ZLWK�UHVSHFW�WR�
WKH�UXOH�RI�ODZ�LQ�WKHVH�VRFLHWLHV��)RU�
instance, one senior legal policy maker 
in the Emirati government noted that 
the commitment to legal reform is high 
ZLWKLQ�WKH�8$(�SROLF\�FRPPXQLW\��
EXW�QRUPV�DURXQG�SXWWLQJ�ODZ�DERYH�
LQWHUSHUVRQDO�SROLWLFV�DUH�VWLOO�QRW�ZHOO�
understood, especially among older 
leaders��.  

7KLV�UHÁHFWV�WKH�EURDGHU�RSSRUWXQLW\��
DQG�FKDOOHQJH��IRU�K\SHU�JOREDOL]HG�
VWDWHV�LQ�WKH�$UDE�*XOI�ZLWK�UHVSHFW�WR�
ODZ�DQG�JUDGXDO�SROLWLFDO�RSHQLQJ��:LOO�
the various pressures to marry socio-
political continuity and rapid global 
integration in these countries encour-
age the expansion of legal rights and 
SROLWLFDO�WUDQVSDUHQF\�RU�ZLOO�LW�OHDG�
WR�JUHDWHU�OHJDO�VXUYHLOODQFH�DQG�ODZ�
HQIRUFHPHQW�UHSUHVVLRQ�LQVWHDG"

System Collapse and the Promise of 
Restarting from Scratch

Surveillance and legal repres-
VLRQ�ZHUH�FHUWDLQO\�VWHDGLO\�JURZLQJ�
features of republics like Egypt and 
7XQLVLD�GHVSLWH��RU�SHUKDSV�EHFDXVH�RI��
WKHLU�YHU\�ZHOO�HVWDEOLVKHG��VHFXODUL]HG�
legal complexes (Posusney and Angrist 
�������,QGHHG��XQOLNH�WKH�PRQDUFKLHV��
these systems currently in major transi-
WLRQ�KDG�PLOLWDU\�UXOHUV�ZKR�ZHUH�
XQDEOH�RU�XQZLOOLQJ�WR�DFFRPPRGDWH�
Islamic political groups in the public 
space. Aging ex-leaders like Egypt’s 
Hosni Mubarak or Tunisia’s Zine al-
Abidine Ben Ali consistently raised 
the specter of radical Islamic political 
WDNHRYHU�DV�D�MXVWLÀFDWLRQ�IRU�FXWWLQJ�
back on civil liberties and continuing a 
VWDWH�RI�HPHUJHQF\�WR�WKHLU�FLWL]HQV�DQG�
to Western government allies. 

By using repressive tactics against 
political activism and perpetuating 

a system of constant suppression of 
rights, these regimes put themselves 
DW�RGGV�ZLWK�PDQ\�ODZ\HUV�DQG�QRUPV�
DURXQG�WKH�UXOH�RI�ODZ��,W�LV�WRR�VRRQ�WR�
NQRZ�H[DFWO\�KRZ�LPSRUWDQW�ODZ-
yers and other members of the legal 
FRPSOH[�ZHUH�WR�WKH�PRELOL]DWLRQ�DQG�
RYHUWKURZ�RI�WKH�7XQLVLDQ�DQG�(J\S-
WLDQ�JRYHUQPHQWV�LQ�������,W�LV�FOHDU��
KRZHYHU��WKDW�SURWHVWV�RI�ZLGHVSUHDG�
JURXSV�RI�ODZ\HUV�LQ�(J\SW�LQ������
DQG�LQ�7XQLVLD�LQ������SOD\HG�LQWR�WKH�
broad activism that caused regime 
change. Moreover, the outrage that 
Tunisians experienced as a result of 
WKH�VHOI�LPPRODWLRQ�LQ�ODWH������RI�D�
SXVKFDUW�YHQGRU�ZKR�FRXOG�QRW�REWDLQ�
a permit for his business fairly, and 
much subsequent framing of the Arab 
protests generally, clearly suggest the 
LPSRUWDQFH�RI�EDVLF�UXOH�RI�ODZ�LGHDOV�
of fairness and government account-
DELOLW\�DV�FHQWUDO�WR������HYHQWV�

,W�LV�LPSRUWDQW�WR�HPSKDVL]H�WKDW�
Tunisia and Egypt have had long 
traditions around the importance 
DQG�LQÁXHQFH�RI�WKH�OHJDO�FRPSOH[��,Q�
Tunisia, the movements that led to a 
fairly peaceful independence struggle 
IURP�WKH�)UHQFK�ZHUH�FDOOHG�´&RQVWLWX-
WLRQµ��GHVWRXU��DQG�´1HZ�&RQVWLWX-
WLRQµ��QHR�GHVWRXU���UHÁHFWLQJ�D�VHQVH�
of the need for a country grounded in 
OHJDOLW\��7KH�FRXQWU\·V�ÀUVW�SUHVLGHQW��
+DELE�%RXUJXLED��ZDV�D�)UHQFK�WUDLQHG�
ODZ\HU�ZKR�FKDPSLRQHG�WKH�UXOH�RI�
ODZ�ZLWK�SHUKDSV�WKH�$UDE�ZRUOG·V�
strongest initial emphasis on gender 
and civil rights. Tunisia’s number of 
ODZ\HUV��EDVHG�RQ�P\�LQWHUYLHZV�ZLWK�
VHYHUDO�ODZ�SURIHVVRUV���  is slightly 
KLJKHU�WKDQ�RQH�ODZ\HU�IRU�HYHU\�������
FLWL]HQV��RU����ODZ\HUV�SHU���������SHR-
ple, a number that compares favorably 
ZLWK�PDQ\�QRQ�:HVWHUQ��DQG�VRPH�
:HVWHUQ��FRXQWULHV��*DODQWHU�����������
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Egypt has a similarly impressive 
legal complex��.  Indeed, Egypt’s 
Supreme Constitutional Court stands 
DORQH�LQ�WKH�$UDE�ZRUOG�IRU�LWV�SRVW�
LQGHSHQGHQW�KLVWRU\�RI�MXGLFLDO�UHYLHZ��
7KH�UXOH�RI�ODZ�KDV�EHHQ�FHQWUDO�WR�
Egyptian political discourse for more 
WKDQ�D�FHQWXU\��6KDODNKDQ\��������
Egypt has supplied many of the lead-
LQJ�ODZ�SURIHVVRUV�DQG�OHJDO�SHGDJRJL-
FDO�WH[WV�LQ�$UDELF�IRU�WKH�$UDE�ZRUOG�
for decades.

<HW�KDYLQJ�D�ZHOO�HVWDEOLVKHG�DQG�
numerous legal complex has not neces-
sarily meant more open politics or civil 
rights. Indeed, Egypt’s legal complex, 
and even its comparatively robust 
high court, could serve the authoritar-
ian interests of the former Mubarak 
UHJLPH�DQG�ZHUH�UHSUHVVHG�ZKHQ�WKH\�
FRXOG�FKDOOHQJH�WKHVH�LQWHUHVWV��%URZQ�
������0RXVWDID��������7KH�WUDMHFWRU\�
RI�SROLWLFDO�LQÁXHQFH�DQG�ULJKWV�IRU�WKH�
legal complex in countries like Tunisia 
and Egypt declined as the regimes of 
these countries tried to tighten their 
control. For instance, one Tunisian le-
JDO�DFDGHPLF�UHODWHG�WR�PH�LQ������WKDW�
QRW�RQO\�ZDV�LW�GLIÀFXOW�IRU�VFKRODUV�
to gain permission to present freely 
at global conferences, but Tunisian 
RIÀFLDOV�ZRXOG�DWWHQG�WKHVH�FRQIHU-
ences in order to rebut and heckle any 
potentially critical perspective on Ben 
Ali’s regime. For several decades, it 
seemed that Arab military regimes 
FRXOG�PDLQWDLQ�D�ZHOO�GHYHORSHG�OHJDO�
FRPSOH[�ZKLOH�ODUJHO\�NHHSLQJ�D�OLG�
RQ�LWV�SRWHQWLDO�WR�ZRUN�IRU�DQ\�VRUW�RI�
OLEHUDOL]LQJ�UHIRUP�

Yet, the legalist pot boiled over in 
������EULQJLQJ�WR�WKH�IRUH�H[DFWO\�WKH�
sort of discourse around political rights 
and accountability and the particu-
ODU�DFWLYLVP�RI�ODZ\HUV�WKDW�DUH�PRVW�

characteristic of a legal complex that 
DWWHPSWV�WR�H[SDQG�WKH�UXOH�RI�ODZ��
7KH�UXOH�RI�ODZ�DV�D�VORJDQ��WKH�UROH�
RI�ODZ\HUV�DQG�RWKHU�PHPEHUV�RI�WKH�
legal complex as central members of 
WKH�QHZ�$UDE�JRYHUQPHQWV��DQG�WKH�
UHDOP�RI�FRQVWLWXWLRQ�ZULWLQJ�DV�FULWLFDO�
to establishing a more just order are all 
DW�WKH�KHDUW�RI�SRVW������7XQLVLDQ�DQG�
Egyptian politics. The long-frustrated 
simmer and eventual explosion of the 
legal complex in these societies raises 
KRSH�IRU�D�PRGHO�RI�OHJDO�OLEHUDOL]DWLRQ�
that is rapid and dramatic.

Yet it is also risky. Tunisia, as of 
HDUO\�������VHHPV�RQ�WUDFN�IRU�D�QHZ�
constitution and political system that 
are much more democratic and plural-
ist than before and than in most other 
Arab countries. On the other hand, 
Egyptian politics have been marked 
VLQFH�PLG������E\�HIIRUWV�RI�VRPH�PLOL-
WDU\�HOLWHV�WR�HQWUHQFK�WKHLU�SRZHU��E\�
UHQHZHG�YLROHQFH�DQG�SURWHVWV��DQG�E\�
efforts to isolate Western-based legal 
complex activists as possible leverage 
DJDLQVW�QDWLYH�FLYLO�ULJKWV�ZRUNHUV��,W�
LV�WKHUHIRUH�WRR�HDUO\�WR�MXGJH�ZKHWKHU�
Arab political opening through rule-
RI�ODZ�HQKDQFHPHQW�LQ�WKH�DIWHUPDWK�
RI�UDSLG�UHJLPH�RYHUWKURZ�ZLOO�\LHOG�D�
stable pattern of legalist change, much 
as Arabs and forces sympathetic to 
GHPRFUDWL]DWLRQ�DQG�ULJKWV�WKURXJKRXW�
WKH�ZRUOG�KRSH�IRU�VXFK�DQ�RXWFRPH��

&RQFOXVLRQ

As the above account suggests, the 
JURZWK�RI��DQG�SRVVLEOH�OLQNV�EHWZHHQ��
the legal complex and political opening 
LQ�WKH�$UDE�ZRUOG�SUHGDWH�WKH�SROLWL-
FDO�XSKHDYDOV�RI������DQG�WKHLU�FHQWUDO�
emphasis on legal reforms and rights. 
An even more important conclusion, 
KRZHYHU��LV�WKDW�WKH�UXOH�RI�ODZ�H[KLELWV�
real variation in its potential to foster 
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more open politics. This variation in 
legalist patterns and political reform 
DPRQJ�$UDE�FDVHV�DQG�EHWZHHQ�$UDE�
cases and the historical trajectory of 
:HVWHUQ�ZRUOG�DUH�ZRUWK�NHHSLQJ�LQ�
PLQG�IRU�JOREDO�ODZ�UHIRUP�ZRUNHUV�
and the policy community more gener-
ally for at least several reasons. 

First, looking at this variation clari-
ÀHV�WKDW�:HVWHUQ�UXOH�RI�ODZ�HIIRUWV�WR�
contribute to legalism in individual 
Arab cases cannot assume the rel-
evance of general Western historical 
XQGHUVWDQGLQJ�RI�MXGLFLDO�JURZWK�DQG�
SROLWLFDO�OLEHUDOL]DWLRQ�WR�SDUWLFXODU�
Arab countries. Second, breaking the 
LGHD�RI�WKH�$UDE�ZRUOG�GRZQ�LQWR�PRUH�
VSHFLÀF�VHWV�RI�FRXQWULHV�WKDW�PD\�VWLOO�
EH�FRQGXFLYH�WR�VRPH�JHQHUDOL]DWLRQV�
PD[LPL]HV�WKH�SRVVLELOLW\�IRU�QXDQFHG�
policy analysis that pays attention 
to meaningful regional variation at a 
critical time for many countries’ legal 
and political futures. Third, and more 
VSHFLÀFDOO\��D�PRGHO�RI�OHJDO�UHIRUP�
WKDW�SULRULWL]HV�D�FRPSOHWH�VHSDUDWLRQ�
RI�FKXUFK��RU�PRVTXH��DQG�VWDWH��LI�LW�
DFWXDOO\�H[LVWV�DQ\ZKHUH��LV�XQOLNHO\�
to hold much appeal in contemporary 
$UDE�VWDWHV��DW�OHDVW�IRU�QRZ��,QGHHG��
the current Arab moment of more open 
SROLWLFDO�FRQWHVWDWLRQ�DPLG�UHQHZHG�H[-
ternal concerns around Islamist politics 
LV�SUHFLVHO\�RQH�GXULQJ�ZKLFK�ODZ·V�
variation and opening potential may 
be most useful, at least if these can be 
DQDO\]HG�LQ�FOHDUKHDGHG��FRPSDUDWLYH�
ZD\V��
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ENDNOTES

� By “political opening,” I mean changes in 
JRYHUQPHQW�VWUXFWXUHV�DQG�FLWL]HQV·�ULJKWV�WKDW�
provide either more avenues for regime account-
DELOLW\�WR�WKH�SRSXODWLRQ�RU�RYHUDOO�FLWL]HQ�DQG�
media civil liberties and freedom of political 
H[SUHVVLRQ��RU�ERWK��$�WHUP�OLNH�WKLV�DOORZV�WKH�
use of cross-national governance indicators, such 
as those of the World Bank, Freedom House, 
DQG�RWKHU�RUJDQL]DWLRQV��WR�KHLJKWHQ�FRPSDUL-
sons across regime types. But I mean to describe 
processes that can be measured around regime 
DFFRXQWDELOLW\�DQG�FLWL]HQ�OLEHUWLHV�WKDW�DUH�RIWHQ�
understood by more ambiguous terms like “lib-
HUDOL]DWLRQµ�RU�´GHPRFUDWL]DWLRQ�µ

2  Note that this article does not include in its 
relevant cases either Lebanon or Palestine for 
VRPHZKDW�VLPLODU�UHDVRQV�RI�WKHLU�TXDVL�GHP-
ocratic internal nature and frequent periods of 
questionable internal sovereignty.

���7KH�0LGGOH�(DVWHUQ�RULJLQ�RI�WZR�RI�WKH�PRVW�
UHQRZQHG��DQFLHQW�OHJDO�FRGHV³WKH�&RGH�RI�
Hammurabi and the Judeo-Christian Bible—
should not be forgotten. More to the point, 
Islamic and Ottoman sociolegal traditions that 
FRQWULEXWH�WR�FRQWHPSRUDU\�$UDE�ODZ�SUHGDWH�WKH�
$QJOR�$PHULFDQ�FRPPRQ�ODZ�E\�FHQWXULHV�

����(YHQ�D�FRXQWU\�ZLWK�DV�GHYHORSHG�VHFXODU�
legal and social traditions as Egypt makes Islam 
its basic source for legislation in article 2 of its 
constitution. For a discussion of this, see Dupret 
�����

�  One of the signs of both legal pluralism and 
the relative novelty of the Western notion of the 
UXOH�RI�ODZ�LQ�$UDE�FRXQWULHV�LV�WKDW�WKHUH�LV�QR�
single phrase that is used in every country to 
translate the term. For example, in Morocco, the 
FRQFHSW�LV�RIWHQ�UHIHUUHG�WR�DV�GDZOD�HO�KDT�Z·DO�
TDQXQ��WKH�UXOH�RI�ULJKW�DQG�ODZ��LQVWHDG�RI�VL\D-
dat al-qanun. This term gained currency through 
the Moroccan monarchy’s efforts to employ it as 
D�VORJDQ�IRU�LWV�RZQ�SXUSRUWHG�IHDOW\�WR�WKH�LGHDO�
RI�WKH�UXOH�RI�ODZ�

�  This is on the basis of preliminary qualitative 
VXUYH\V�WKDW�,�KDYH�DGPLQLVWHUHG�WR�ODZ\HUV�DQG�
ODZ�VWXGHQWV�LQ�0RURFFR�DQG�4DWDU��DV�ZHOO�DV�
VHYHUDO�ORQJHU�LQWHUYLHZV��+RZHYHU��,�DP�VWLOO�
collecting this data and am careful at this stage to 
OLPLW�JHQHUDO�DQG�VSHFLÀF�FRQFOXVLRQV�XQWLO�GDWD�
collection is further along.

���,Q�)LJXUHV������FRORUV�DUH�EDVHG�RQ�WKH�SHUFHQ-
WLOH�UDQJH�IRU�HDFK�JRYHUQDQFH�LQGLFDWRU��ZLWK�
UHG� �OHVV�WKDQ���WK�SHUFHQWLOH��SLQN� �������
SHUFHQWLOH��RUDQJH� ��������\HOORZ� �������DQG�
JUHHQ� ��������

�  Note that World Bank data is graphically 
displayed from more to less recent years. De-
tailed explanations of the different governance 
indicators and their methodology can be found 
at World Bank n.d.

�  See, for example, an assessment of Jordanian 
UHIRUP�SODQV�E\�&KULVWRSK�:LOFNH���������$V�SDUW�
RI�UHFHQW�HIIRUWV�WR�EROVWHU�WKH�MXGLFLDO�UHYLHZ�
FDSDFLW\�RI�-RUGDQ·V�-XGLFLDO�&RXQFLO��ZKLFK�KDYH�
LQYROYHG�H[WHQVLYH�FRQVXOWDWLRQV�ZLWK�$PHULFDQ�
UXOH�RI�ODZ�HQWLWLHV��DV�ZHOO�DV�HYHQ�EURDGHU�
DWWHPSWV�WR�ERRVW�ZRPHQ·V�ULJKWV��WKH�VLJQLÀ-
FDQFH�RI�ZRPHQ�MXGJHV�LQ�-RUGDQ�KDV�DOVR�EHHQ�
KLJKOLJKWHG�UHFHQWO\��+D]DLPHK��������

����%\�´K\SHU�JOREDOL]DWLRQ�µ�,�UHIHU�WR�WKH�DFFHOHU-
DWHG�SURFHVV�RI�JOREDOL]DWLRQ�WKDW�KDV�WDNHQ�SODFH�
LQ�VRFLHWLHV�OLNH�4DWDU�DQG�WKH�8$(��7KH�SURFHVV�
is distinguished by both the speed of change 
and the scope of change, the latter evident from 
WKH�FRPSDUDWLYHO\�OLPLWHG�VL]H�DQG�JOREDO�FRQ-
nectedness of these societies prior to the past 
several decades of petroleum revenue–funded 
dynamism. I am not using the term in the more 
VSHFLDOL]HG�DFDGHPLF�VHQVH�RI�WKH�´K\SHU�
JOREDOL]DWLRQ�WKHVLV�µ�ZKLFK�VXJJHVWV�WKDW�UHFHQW�
LQFUHDVHG�JOREDOL]DWLRQ�JHQHUDOO\�KDV�UHGXFHG�
the scope of action for national leaders (Huber 
DQG�6WHSKHQV�������

����7KH�SURVHFXWLRQ�RI�WKH�%ULWLVK�FRXSOH�ZDV�OX-
ULG�HQRXJK�WR�EH�D�IHDWXUH�RI�JOREDO�QHZV�UHSRUWV�
LQ�WKH�VXPPHU�RI�������VHH��IRU�H[DPSOH��WKH�
L.A. Times article by Jeffrey Fleishman, “British 
Couple in Dubai Get Prison Terms in Sex Scan-
GDO�µ����2FWREHU�������6KHLNK�,VVD��D�EURWKHU�RI�
WKH�UXOHU�RI�WKH�8$(��ZDV�SURVHFXWHG�LQ�WKH�ZDNH�
of global outrage after a video of him beating the 
$IJKDQ�PHUFKDQW�LQ������EHFDPH�ZLGHO\�YLHZHG�
�VHH��IRU�H[DPSOH��7KH�1DWLRQDO·V����-DQXDU\������
article by Marten Youssef, “Sheikh Issa Acquit-
tal: Government ‘Does Not Interfere’ in Court 
Matters.”

INTERNATIONAL AFFAIRS AT THE JOHN F. KEN-
NEDY SCHOOL OF GOVERNMENT AT HARVARD 
UNIVERSITY. 
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����,�P\VHOI�H[SHULHQFHG�WKLV�VXVSLFLRQ�WRZDUG�
LQWHUQDWLRQDO�ODZ�LQ�JXHVW�WHDFKLQJ�D�FODVV�LQ�
$SULO������DW�WKH�'XEDL�6FKRRO�RI�*RYHUQPHQW��
ZKHUH�VRSKLVWLFDWHG��GLYHUVH�$UDE�DQG�RWKHU�
non-Western graduate students voiced deep 
FRQÀGHQFH�DERXW�WKHLU�VRFLHWLHV·�DELOLWLHV�WR�PDQ-
DJH�JOREDOL]DWLRQ�DQG�JURZWK�DORQJVLGH�PLVWUXVW�
RI�VLJQLÀFDQW�DVSHFWV�RI�LQWHUQDWLRQDO�ODZ�DQG�
institutions.

��  As suggested earlier, I use the World Bank’s 
UXOH�RI�ODZ�LQGLFDWRU�FDXWLRXVO\��EHFDXVH�LW�LQ-
FOXGHV�PHDVXUHV�RI�ERWK�ODZ�DV�FRHUFLYH�HQIRUFH-
PHQW�DQG�ODZ�DV�ULJKWV�DQG�SROLWLFDO�DFFRXQW-
DELOLW\��ZKLFK�WKLV�DUWLFOH�WUHDWV�DV�QRW�QHFHVVDULO\�
consistent.

��  See Transparency International’s annual 
&RUUXSWLRQ�3HUFHSWLRQV�,QGH[��,Q�WKH������HGL-
WLRQ��WKH�8$(�LV�UDQNHG�WZHQW\�HLJKW�DQG�
4DWDU�WLHG�IRU�WZHQW\�WZR�JOREDOO\��ZLWK�WKH�
8QLWHG�6WDWHV�UDQNHG�LPPHGLDWHO\�EHORZ�4DWDU�
DW�QXPEHU�WZHQW\�IRXU��7KH�UHSRUW�LV�DYDLO-
DEOH�DW��KWWS���FSL�WUDQVSDUHQF\�RUJ�FSL�����
UHVXOWV��&RXQWU\5HVXOWV��

����)URP�D�FRQÀGHQWLDO�LQWHUYLHZ�FRQGXFWHG�E\�
WKH�DXWKRU��'XEDL�����$SULO������

����)RU�FRQÀUPDWLRQ�RI�WKLV��VHH�WKH�IROORZLQJ�
HVWLPDWH�E\�D�7XQLVLDQ�ODZ\HU��ZKR�OLVWHG�WKH�
PHPEHUVKLS�RI�WKH�7XQLVLDQ�%DU�DV�������PHP-
EHUV�LQ�������ZZZ�DEGHUUD]DN�NLODQL�QHW�DFWLY-
LWHV�GHOHJBFDQDGD�KWPO��,�FRPSXWHG�ODZ\HUV�SHU�
SRSXODWLRQ�DQG�IRU�HYHU\���������FLWL]HQV�XVLQJ�
�����RYHUDOO�SRSXODWLRQ�ÀJXUHV�RI������������
from Tunisia’s National Institute of Statistics 
�KWWS���ZZZ�LQV�QDW�WQ�LQGH[HQ�SKS��

��  Indeed, one estimate of Egypt’s Bar Associa-
WLRQ�PHPEHUVKLS�IURP������\LHOGV�D�ÀJXUH�RI�RQH�
ODZ\HU�IRU�HYHU\�����(J\SWLDQV��ZKLFK�LV�DV�KLJK�
as many countries in the West. See this estimate 
RI���������ODZ\HUV��RXW�RI�DQ�RYHUDOO�SRSXOD-
WLRQ�RI�������������DW��KWWS���QHZV�HJ\SW�FRP�
HQ��������������QHZV��HJ\SW�QHZV�SRRU�
turnout-in-egypt-bar-association-elections.html. 
7KLV�DUWLFOH�DOVR�VXJJHVWV�ORZ�PRUDOH�DPRQJ�
(J\SW·V�OHJDO�FRPSOH[�SULRU�WR�WKH�PRELOL]DWLRQ�
against Mubarak.
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