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JURISDICTION

Jurisdiction over this action in the Court below is pursuant to 28 U.S.C. §1345

(United States as plaintiff), 28 U.S.C. § 1367 (supplemental jurisdiction over

intervention of additional parties), and 28 U.S.C. §2201 (declaratory judgment).

Applicant-lntervenors appeal from District Court's denial of Motion to

Intervene as of right under Federal Rules of Civil Procedure, Rule 24(a). Notice

of appeal pursuant to Federal Rules of Appellate Procedure, Rule 3, was filed

August 14, 1995, within the time allowed for same by FRAP Rule 4(a)(1).

This Court has jurisdiction over this appeal pursuant to 28 U.S.C. § 1291 (appeal

from final decision of District Court) and 28 U.S.C. §2106 (modify, vacate, etc.,

any judgment, etc.). "... [A]n order denying intervention as of right is a final

appealable order...." United States v. Stringfellow, et al., 783 F.2d 821,825 (1986),

cert. dismissed sub nom. Stringfellow v. Concerned Neighbors in Action,478

U.S. 1030(1968).

District Court's denial of Applicant-lnterx, enors' Motion to Intervene was on

substantive grounds (as opposed to question of timeliness):

The Shoshone assert an interest in the land at issue in the

present suit, such interest arising from their aboriginal title to
the land. As the parties point out, however, the United States
Supreme Court has previously held that the Shoshone's

aboriginal title has been extinguished. United States v. Dann,470
U.S. 39 (1985). As the Shoshone do not have a legally-protectible
(sic) interest in the land, they cannot intervene. Therefore, for
good cause shown,

IT IS ORDERED that the Motion to Intervene of the Western

Shoshone National Council and Chief Raymond Yowell is

DENIED.... United States v. Nve County, CV-S-9S-232-LDG (RJJ)
(U.S.D.C., Nev,), ORDER, July 25, 1995.

Review by this Court of said denial is de novo: "We review a district court's

denial of a motion to intervene as of right de novo (citing Stringfellow, supra),

except the question of timeliness, which is reviewed for abuse of discretion

(citations omitted)." United States. v. Oregon, 913 F.2d 576,587 (1990).
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STATEMENT OF THE ISSUES

1. Whether District Court's violation of its own Local Rule 140-5,

providing moving party "shall have ten days after service of the

responsive memorandum to file and serve a reply memorandum,"

by entry of Order prior to expiration of time for filing amounts to

denial of due process of law, where (i) moving party's timely-filed

reply alerted Court to mistaken allegations in responsive

memoranda, and (ii) mistaken allegations were relied upon by

Court to deny moving party's motion to intervene as of right under

FRCP Rule 24(a).

2. Whether District Court denial of motion by persons asserting

individual aboriginal rights to land, recognized under United

States law, to intervene as of right under FRCP Rule 24(a) in action

involving said land, where disposition of said action may as a

practical matter impair or impede protection of said individual

rights, is denial of due process of law.

3. Whether District Court denial of motion by traditional

government of Western Shoshone People to intervene as of right

under FRCP Rule 24(a) in action involving state and federal land

management claims, where ultimate resolution of said claims

might implicate Western Shoshone traditional land use rights by

producing conclusions of law on issues of first impression or

mixed findings of fact and law on matters not previously litigated

regarding said rights, is a denial of due process of law.

4. Whether United States may lawfully erect organization to

"represent" Western Shoshone People in derogation of powers of

traditional government of said People, in absence of any provision

in Constitution of the United States authorizing such action.

5. Whether United States may lawfully act as "trustee" for Western

Shoshone People in derogation of powers of traditional

government of said People, in absence of any provision in
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Constitution of the United States authorizing such action, and
where foundation of such action rests on un-Constitutional

doctrines of religious supremacy.

STATEMENTOF TItE CASE

On March 8, 1995, the United Statesfiled complaint in the Court below against
Nye County, alleging various acts by the County in contravention of

ownership and management rights over allegedly federal lands within said

County. The dispute between the parties raised important questions of law and

fact regarding the Treaty of Guadeloupe Hidalgo, 9 Star. 922 (1848), various acts

of Congress, including the Nevada Statehood Statute, 13 Star. 30 (1864), and the

Constitution of the United States.

On June 30, 1995, the Western Shoshone National Council, traditional

government of the Western Shoshone People, moved through its Chief,

Raymond D. Yowell, to intervene as of right in this action, pursuant to Federal

Rules of Civil Procedure, Rule 24(a), alleging ownership and management

rights to the lands in question prior and superior to either the United States or

Nye County. The Council was joined in this Motion to Intervene by the class of

Shoshone persons claiming individual aboriginal rights recognized under

United States law. The said class was represented by Chief Yowell, who moved

for certification of the class.

On July 17, 1995, the United States filed its Opposition to Applicants' Motion to

Intervene, relying on United States v. Dann, 873 F.2d 1189 (9th Cir., 1989) to

argue against Western Shoshone group intervention, asserting that Western

Shoshone individual intervention was not being sought by Applicants. On July

18, 1995, Nye County filed its Opposition on less well-articulated grounds. Both

parties also raised an issue of timeliness of Applicants' Motion to Intervene.

On July 27, 1995, Appl{cants filed a Reply to said Oppositions, pursuant to

District Court Local Rule 140-5, drawing attention to the fact that individual

rights were indeed being asserted by Applicants, and responding to the issue

of timeliness.
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On July 25, 1995, prior to the expiration of time required under its Local Rule

140-5, the Court below entered an Order denying Applicants' Motion to

Intevene, on substantive grounds (as opposed to questions of timeliness). (See

excerpt from Order, in Jurisdiction statement, supra.)

On August 14, 1995, Applicants filed a Notice of Appeal and Motion for Stay of

the Order of July 25, 1995, on substantive and procedural grounds.

On September 25, 1995, the Court below denied Applicants' Motion for Stay, and

denied as moot Chief Yowell's Motion for Class Certification on behalf of

Shoshone individuals.

SUMMARY OF ARGUMENT

Western Shoshone rights are rooted in long-established principles of

international law, recognized by the United States in statutory and treaty

provisions. There has never been any substantive judicial determination that

Western Shoshone sovereignty recognized in the TreaW of Ruby Valley,18 Stat.

689 (1863), and including the lands in dispute in this action has been

extinguished. This Court, the only court to havre discussed substantive issues of

Western Shoshone title to the lands in question, found challenges to said title

inadequate as a matter of law. Furthermore, United States law acknowledges

individual and tribal rights even in situations where indigenous sovereignty

has been ceded or terminated. Menominee Tribe v. United States, 391 U.S. 404

(1968).

Indian Claims Commission holdings that the Temoak Bands of Western

Shoshone may maintain an action for and on behalf of the entire Western

Shoshone People were never litigated. The Temoak Bands is an entity created

under United States law and is not a traditional Western Shoshone government.

Furthermore, the Claims Commission determined that Western Shoshone lands

were held by separate Western Shoshone entities. To read the Indian Claims

Commission Act, 60 Star. 1049, as precluding subsequent land title litigation by

persons not actually represented in a title extinguishment action constitutes a

denial of due process and equal protection under the Constitution of the United

States. The "facts" of the so-called taring of Western Shoshone lands, which



would include the boundaries of the lands so taken, have never been
determined.

United StatesCourt of Claimsdecisions presume the United Statesmay authorize

an organization ("organized entity") to "represent" a group of indigenous

persons, in derogation of traditional and ongoing governance processesof

such group, substituting therefore "internal mechanisms" of the "organized

entity." Such a power to define persons and groups is nowhere given to the

United States under the Constitution of the United States.

The United States Supreme Court has made no determination as to this Court's

holding that neither the doctrines of res judicata nor collateral estoppel are

operative to bar a substantive examination of extinguishment of title to

Western Shoshone ancestral lands. The notion of "trusteeship" by means of

which the Supreme Court precluded hearing the substantive basis of Western

Shoshone land title is premised on a doctrine of "Christian supremacy"

announced by the Court in .lohnson v. Mclntosh, 21 U.S. (8 Wheat.) 543 (1823).

Said "trusteeship," as the Johnson Court acknowledged, is derived not from the

Constitution of the United States, but from jurisdictional claims promulgated

by fifteenth century popes and kings, based on a "Christian"/"heathen"

distinction, to regulate conflict among "Christian powers."

Religion-based "trusteeship" concepts are inadequate in late-twentieth

century jurisprudence as a basis for exercise of power by one nation over

another. Doctrines of religious supremacy are anathema to the Constitution of

the United States and are everywhere antithetical to peaceful resolution of

conflict among peoples and nations.

The Western Shoshone National Council is the traditional government of the

Western Shoshone people, being.in existence for countless generations,

continuously and unbroken from time immemorial to the present. The Council

and People assert continuing inherent and exclusive rights to decide how they

live on their lands, in keeping with the Law of their own language, culture,

and traditions, including rights to hunting, fishing, and other land use

activities. The Council urges reliance on the principles of territorial integrity



and free consent, by which one nation respects the title and boundaries of

another, and through which nations negotiate just resolutions of their

acknowledged differences.

Applicant Western Shoshone National Council interests in these lands, while

clearly acknowledged as a matter of history and law, have not been afforded

an opportunity for litigation and judicial determination. The United States

Supreme Court has held that individual aboriginal rights, which are asserted

by Applicant Western Shoshone individuals, may exist in Western Shoshone

territory. United States v. Dann, 470 U.S. 39 (1985). This Court has found such

rights to exist. United States v. Dann, 873 F.2d 1189 (9th Cir., 1989), cert den,

Dannv. United States, 493 U.S. 890 (1989).

The ultimate resolution of this litigation may lead to conclusions of law on

issues of first impression or mixed findings of fact and law as to title to the

lands in dispute, which will implicate principles of stare decisis which could

control any subsequent legal action by Applicant-lntervenors. This is a

sufficient basis for granting intervention of right under Rule 24(a), Federal

Rules of Civil Procedure.

Applicants' Motion to Intervene was timely, in that it (i) was filed within a

reasonable period after commencement of the suit, (ii) occasioned no

prejudice to any existing part),, arrd (iii) was filed as soon as practicable by

Applicants acting pro se.

Denial by the Court below of Applicants' Motion to Intervene is incorrect as a

matter of law, and constitutes a denial of due process of law. The fact that said

denial also operated to deprive Applicants' of a full presentation of their

position, pursuant to District Court Local Rule 140-5, which presentation was

timely made and alerted the Court to Opposition's mistaken allegations relied

upon by the Court, is a manifest injustice and denial of due process of law.
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ARGUMENT

A. Title to the lands which are subject of this litigation has

already been determined to lie with the Intervenors.

The Western Shoshone have been situated within the territory at issue in this

case since long before Christian Europeans arrived in the region. They are

first in time within this territory, and therefore first in right:

From the moment a nation have taken possession of a territory in
right of first occupier, and with the design to establish
themselves there for the future, they have become the absolute

and sole proprietors of it, to use it, and dispose of it as they think
proper: provided, however, that they do not in anywise, encroach
on the rights of other nations. Georg F. Martens, Summary of the

Law of Nations, Founded on the Treaties and Customs of the

Modern Nations of Europe 67-68 (William Cobbett, trans., 1986)
(1795).

The Western Shoshone have an inherent, vested, absolute right to protect

themselves by excluding all other nations from invading, usurping, or

otherwise violating their land rights and territorial integrity.

At the time of the discovery of America, towards the close of the
fifteenth century, the various tribes which then inhabited it

maintained a claim to the exclusive possession and occupancy of
the territory within their respective limits, as sovereign
proprietors of the soil. They acknowledged no obedience, nor
allegiance, nor subordination to any foreign nation whatsoever,
and, as far as they have possessed the means, they have ever

since constantly asserted this full right of dominion... Joseph
Story, A Familiar Exposition of the Constitution of the United

States 12-13 (1861).

These rights of Western Shoshone dominion are rooted in long-established

principles of international law:

And as the right of a nation ought to be respected by all others,
none can form any pretensions to the country which belongs to
that nation, nor ought to dispose of it without her consent, any

more than the things in the country. Emmerich de Vattel, The
Law of Nations 164(1758).
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1. The United States has recognized the principles upon

which Intervenors' title to the lands in question rests.

On July 13, 1787, the Continental Congress of the United States adopted as

organic law for the government of territories beyond the boundaries of

existing states The Northwest Ordinance, acknowledging the basic principles

of territorial integrity of the indigenous nations of the continent:

The utmost good faith shall always be observed towards the
Indians, their lands and their liberty shall never be taken from
them without their consent; and in their property, rights and
liberty, the).' shall never be invaded or disturbed, unless in just
and lawful wars authorized by Congress .... The Northwest

Ordinance, 1 Star. 51 (July 13, 1787).

In 1848, these basic principles were included in the Treaty of Guadeloupe

Hidalgo. which emphasizes that "special care shall be taken" against "those

invasions (against the Indians) which the United States have solemnly obliged

themselves to restrain." Treaty of Guadeloupe Hidalgo, 9 Stat. 922. The United

States acknowledges that Western Shoshone rights to the territory in question

clearly survived the transfer of claims from Mexico to the United States. See

United States v. Santa 1% Pacific R.R.,314U.S. 339(1941).

In 1861, an Act to Organize the Territory of Nevada was passed by Congress,

containing a further enunciation of the basic principles of international law

applied to the pre-existing nations in the territory:

Nothing in this act ... shall be" construed to impair the rights of
persons or property pertaining to the Indians in said territory, so
long as such rights shall remain unextinguished by treaty with

the United States and such Indians, ... but all such territory
(belonging to the Indians) shall be excepted out of the
boundaries, and constitute no part of the territory of Nevada,
until said tribe shall signify their assent to the president of the
United States, to be included in said territory .... Act to Organize

the Territory of Nevada, 12 Stat. 210 1861).

In 1957, Shoshone title to this land was raised before the Indian Claims

Commission mad in 1962 the Commission decided that the claimants held

aboriginal title to 22,211,753 acres in Nevada. 11 Ind.C1.Comm. 387,413-14

(1957).
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2. Intervenors' title, as a matter of law, has never been
extinguished.

The Western Shoshone Nation have never given their free consent to allow

their nationhood or territorial integrity of their lands to be taken from them

or diminished, The 1863 Treaty of Ruby Valley between the Western Shoshone

and the United States, 18 Stat, 689, is not a cession of land or a relinquishment

of nationhood, This is acknowledged by the United States, See Northwestern

Bands of Shoshone Indians v, United States, 324U,S, 335 (1945).

There has never been any substantive judicial determination that Western

Shoshone sovereignty recognized in the Treaty of Ruby Valley and including

the lands in dispute in this action has been extinguished. As this Court held:

... during the litigation before the (Indian Claims Commission),
the extinguishment question was not necessarily in issue, it was
not actually litigated, and it has not been decided. United States v.

Dann, 572 F.2d 222,226-227 (gth Cir., 1978),rev'd on other

grounds, 470 U.S. 39 (1985).

The United States Supreme Court, reversing the Ninth Circuit in Dann on other

grounds, ruled that Western Shoshone rights in their ancestral lands have

been "extinguished" by reason of a "payment" made for a "taking," pursuant to

an Indian Claims Commission award. United States v. Dann., 470 U.S. 39 (1985).

No decision was made as to the substantive issues of land title:

The final award of the Indian Claims Commission placed the
Government in a dual role with respect to the Tribe: the

Government was at once a judgment debtor, owing $26 million to

the Tribe, m_d a trustee for the Tribe responsible for ensuring
that the money was put to productive use and ultimately
distributed in a mmmer consistent with the best interests of the
Tribe. In short, the Indian Claims Commission ordered the

Government qua judgment debtor to pay $26 million to the
Government qua trustee for the Tribe as the beneficiary. Once
the money was deposited into the trust account, payment was
effected. United States v. Dann, 470 U.S. 39, 49-50 (1985).

There has thus been no litigation or judicial determination of Intervenors'

substantive territorial rights. This Court, the only court to have discussed

substantive issues of title to the lands in question with regard to challenges to

-9-



Western Shoshone sovereignty, found such challenges inadequate as a matter

of law for extinguishment of Western Shoshone title to these lands. See United

States v. Dann, 706 F.2d 919,927-933 (1983).

3. The stipulation of value of undetermined Western

Shoshone lands in a 1966 Indian Claims Commission proceeding did

not extinguish lntervenors' title to the lands in question.

In 1966, a stipulation was agreed to by attorneys for the Temoak Band of

Western Shoshone Indians and the United States in an Indian Claims

Commission proceeding to determine a valuation date for the Nevada portion of

Western Shoshone lands. See 29 Ind.CI.Comm. 5 (1972). The stipulation did not

state, nor did the Commission determine the fact of title extinguishment for

any specific parcel of Western Shoshone lands. See Dann, 706 F.2d, at 924.

Although the Indima Claims Commission had held the Temoak Bands to have the

right to maintain an action for and ola behalf of the entire Western Shoshone

Identifiable Group, this representation was never litigated. See 11 Ind.CI.Comm.

387, 3 88. Furthermore, the Claims Commission made its own determination that

Shoshone lands were held by separate Shoshone entities. See Western

Shoshone Legal Defense And Education Association v. United States, 531 F.2d

495,499 (1976).

The Western Shoshone National Council was not a party before the Indian

Claims Commission, nor were a majority of Western Shoshone represented by

any party to the Indian Claims Commission proceedings. See Elmer R. Rusco,

Historic Change in Western Shoshone Country: The Establishment of the

Western Shoshone National Council and Traditionalist [and Claims, 16

American Indian Quarterly 337, 345-347, et seq. (1992).

It has long been clear under United States law that a stipulation is not binding

upon persons not parties to the stipulation, nor upon those whose status as

parties was expressly withheld and who did not participate in or agree to the

stipulation. See Kneeland v. Luce., 141 U.S.437 (1891).
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B. "Payment" under the Indian Claims Commission Act does

not extinguish Intervenors' right to assert title in the instant

case.

The question presented in United States v. Dann, 470 U.S. 39 (1985), was

whether an appropriation of funds into a United States Treasury account

pursuant to 31 U.S.C.s.724(a) constitutes "payment" under s. 22(a) of the Indian

Claims Commission Act, 60 Stat. 1055. See Dann, 470 U.S., at 40-41. It was held in

the affirmative.

The substantive question of lntervenors' title was not considered or decided in

that case. The Supreme Court, expressly noting that "[w]hatever may have

been the implicit assumptions of both the United States and the Shoshone

Tribes (sic) during the litigation ..., the extinguishment question was not

necessarily in issue, it was not actually litigated, and it has not been decided,"

did not address this issue. Dann. 470 U.S., at 43-44, quoting United States v.

Dann. 572 F.2d 222,226-227 (1978).

The Supreme Court rested its decision in Dann on an interpretation of the

Indian Claims Commission Act, making no determination as to the Ninth

Circuit's holding that neither the doctrines of res iudicata nor collateral

estoppel are operative to bar a substantive examination of extinguishment of

title to Western Shoshone ancestral lands. The Court also held that individual

aboriginal rights may exist in Western Shoshone territory. Da_._nn 470 U.S., at

50. The Court of Appeals subsequently found such rights to exist in the

litigants in that case. United States V. Dann, 873 F.2d 1189 (9th Cir., 1989), cert

den, Dannv. U.S., 493 U.S. 890 (1989).

In the instant case, not involving any claim or demand for compensation

under the 60 Stat. 1055, or otherwise, and

raising squarely the issue of title only, the Supreme Court ruling in Dann is

irrelevant and inapplicable.

Title to lands in question in this suit is raised as a matter of first impression. In

accord with the fact that extinguishment of Western Shoshone title has not

been in issue, not litigated, and not decided by any court, lntervenors have a
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right under Rule 24(a), Federal Rules of Civil Procedure, to join this litigation

to protect their interests.

Insofar as members of the class represented by Intervenors hold individual

title to the lands in question in this suit, Interx, enors must be permitted to join

this suit to protect these interests.

1. General principles of real estate transactions do not

recognize an automatic transfer of title upon payment.

Payment alone does not guarantee that a title gets conveyed to one party and

extinguished as to another. Thus for example payment could be made to one

who purports to be the holder of the entire title when in fact title (or part of

it) may lie elsewhere, and title is not extinguished. Sometimes inadequately

described lands are purportedly conveyed, and that falls to ex-tinguish title:

A purported conveyance is not one in fact unless it contains a
description from which a competent person can locate the land
intended to be conveyed and can distinguish it from all other
land. 4 A. James Casner, American Law Of Property, sec. 18.34

(1952).

Such is the case with Western Shoshone lands. The "facts" of the so-called

taking of Western Shoshone lands, which would include the boundaries of the

lands so taken, have never been determined:

Because an average "taking date" was stipulated, the Commission
did not determine the facts of taking for any individual parcel of
the vast aboriginal holdings of the Western Shoshone. United

States v. Dann, 706 F.2d 919, 924 (9th Cir., 1983). (emphasis added)

For this reason, there has been no determination of Intervenors' rights to the

lands in question in this suit. Such rights remain outstanding. Intervention in

this suit is an appropriate method for resolution of these issues.
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• ....

2. Congress has no power under the Constitution of the

United States to establish organizations to represent Intervenors'

interests in land.

It has been said that, "An Indian claim under the [Indian Claims Commission]

Act is unlike a class suit in that there is no necessity that the position of each

individual member of the group be represented." Western Shoshone Legal

Defense And Education Association v. United States, 531 F.2d 495,503 (1976). If

this be the case under the Act, then the Act is unconstitutional as a denial of

due process and equal protection.

Section 10 of the 60 Stat. 1049, sets out a

jurisdictional framework in which a class of persons ("tribe, band, or other

identifiable group") may be represented by any individual or an organization

authorized by the United States, without opportunity for any purported

member of the class to challenge such representation:

Any claim within the provisions of this chapter may be
presented to the Commission by any member of an Indian tribe,
band, or other identifiable group of Indians as the representative
of all its members; but wherever any tribal organization exists,
recognized by the Secretary of the Interior as having authority
to represent such tribe, band, or group, such organization shall
be accorded the exclusive privilege of representing such Indians,

unless fraud, collusion, or laches on the part of such organization
be shown to the satisfaction of the Commission. Id.

It has been held that:

The jurisdiction of the Commission is only over claims by the
tribes, bands, or other identifiable groups of American Indians
which have group rights. There is no grant of jurisdiction to
hear claims on behalf of individual Indians. Fort Sill Apache

Tribe v. United States,477 F.2d 1360, 1365 (1973).

Whatever the merits of a law establishing special jurisdiction in a special

tribunal to hear group claims, such legislation cannot deprive individuals of

fundamental due process and equal protection of the laws. To read the Indian

Claims Commission Act as permitting the exclusion of land title issues by
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persons not actually represented in a title extinguishment action would

constitute a denial of due process and equal protection.

The United States Court of Claims, in considering a challenge to the adequacy

and validity of representation of Western Shoshone interests by an

organization authorized by the United States to proceed before the Indian

Claims Commission, acknowledged:

[I]ndividual members of the Petitioner Association (appellant

Western Shoshone Legal Defense and Education Association), and
their predecessors on numerous occasions over the past thirty-
nine years have resisted any legal action jeopardizing the rights
and interests of the Western Shoshone Indians in their tribal

lands and have made repeated protests, against the inclusion of
such lands in the Claim filed in the above captioned proceeding to
the officers of the Temoak Bands of Western Shoshone Indians,
the Claims attorneys retained by said organization ... and to
representatives of The United States of America. Western

Shoshone Legal Defense And Education Association v. United

States. 531 F.2d, at 499.

The Court then held:

If there are circumstances in which the organized entity fails
properly to represent the group, the normal method of redress is

through the internal mechanism of the organized entity. 531
F.2d, at 503.

This holding presumes the United States may authorize an organization

("organized entity") not only to "represent" a group of persons, but may also

deny the indigenous processes of group decision-making and conflict-

resolution, substituting therefore the "internal mechanisms" of the "organized

entity." Such a power to define persons and groups is nowhere given to

Congress or any other branch of the federal government under the

Constitution of the United States.
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3. Congress has no power under the Constitution of the

United States to act as a trustee for Intervenors' interests.

In United States v. Dann, 470 U.S. 39 (1985), the United states Supreme Court

stated that:

The final award of the Indian Claims Commission placed the

Government in a dual role with respect to the Tribe: the
Government was at once a judgment debtor, owing $26 million to
the Tribe, and a trustee for the Tribe .... 470 U.S. 39, 49-50 (1985).

On this basis, the Court apparently held that, although no member of the

Western Shoshone Nation has received any money and it will take an act of

Congress to bring such payment, the substance of Western Shoshone land title,

never actually extinguished by litigation, is precluded from consideration.

The notion of "trusteeship" by means of which the Supreme Court precluded

hearing the substantive position of the Western Shoshone in Dann, Id., was

first articulated by Chief Justice john Marshall obiter dictum in Cherokee

Nation v. Georgia, 30 U.S. (5 Pet.) 1 (1831):

Though the Indians are acknowledged to have an unquestionable,
and, heretofore unquestioned right to the lands they occupy until

that right shall be extinguished by a voluntary cession to our
government, yet it may well be doubted whether those tribes
which reside within the acknowledged boundaries of the United
States can, with strict accuracy, be denominated foreign nations.
They may, more correctly, perhaps, be denominated domestic
dependent nations. They occupy a territory to which we assert a

title independent of their will, which must take effect in point of
possession when their right of possession ceases. Meanwhile they
are in a state of pupilage. Their relation to the United States

resembles that of a ward to his guardian. 30 U.S. (5 Pet.), at 17.

Marshall's dictum of United States "trusteeship" over American Indians was

premised on a doctrine of "Christian supremacy" announced by the United

States Supreme Court in lohnson v. Mclntosh, 21 U.S. (8 Wheat.) 543 (1823):

On the discover3, of this immense continent, the great nations of

Europe were eager to appropriate to themselves as much of it as
they could respectively acquire. Its vast extent offered an ample
field to the ambition and enterprise of all; and the character and

religion of its inhabitants afforded an apology for considering
them as a people over whom the superior genius of Europe might
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claim an ascendancy. The potentates of the old world found no

difficulty in convincing themselves that they made ample
compensation to the inhabitants of the new, by bestowing on
them civilization and Christianity, in exchange for unlimited
independence. 21 U.S. (8 Wheat.), at 572-573.

In (the) first effort made by the English government to acquire
territory on this continent, we perceive a complete recognition
of the principle which has been mentioned. The right of
discovery given by this commission (to the Cabots) is confined to
countries "then unknown to all Christian people;" and of these
countries Cabot was empowered to take possession in the name of

the King of England, thus asserting a right to take possession,
"notwithstanding the occupmlcy of the natives, who were

heathens, and at the same time admitting the prior title of any
Christian people who may have made a previous discover3,. Id., at
576-7.

These claims of United States power, as Chief Justice Marshall and the Court

acknowledged, do not rest on the United States Constitution, but reflect and

reiterate jurisdictional claims promulgated by fifteenth century popes and

kings, based on a "Christian"/"heathen" distinction to regulate conflict among

"Christian powers." See Steven T. Newcomb, The Evidence of Christian

Nationalism in Federal Indian Law: The Doctrine of Discovery, Johnson v.

Mclntosh, and Plenary Power, XX NYU Rev. of Law and Social Change 303

(1993).

However believable concepts of Christian supremacy, discovery, and

trusteeship over "heathens" may have been to monarchs and popes of

Christendom in centuries past, and however oft-quoted in subsequent

opinions, Intervenors assert that these concepts are inadequate in the late-

twentieth centurT as a legal basis for exercise of power by one nation over

another. Doctrines of religious supremacy are not only anathema to the United

States Constitution, see U.S. Const., First Amendment, but are everywhere

anathema to peace and the peaceful resolution of conflict among peoples and

nations.

The Western Shoshone National Council therefore clearly and unequivocally

rejects the doctrines of Christian supremacy underlying the assertion of

federal "trusteeship" over "Indian wards." The Council urges instead a reliance
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on the principles of territorial integrity and free consent, by which one

nation respects the title and boundaries of another, and through which

nations negotiate just resolutions of their acknowledged differences.

C. Applicants' motion to intervene is timely.

The Order of the Court below, denying Applicants' Motion to Intervene, rests

wholly on substamive legal grounds and does not indicate any failure on the

part of Applicants to raise their concerns in a timely fashion:

The Shoshone assert an interest in the land at issue in the

present suit, such interest arising from their aboriginal title to
the land. As the parties point out, however, the United States
Supreme Court has previously held that the Shoshone's
aboriginal title has been extinguished. United States v. Dann,470
U.S. 39 (1985). As the Shoshone do not have a legally-protectible
(sic) interest in the land, they cannot intervene. Therefore, for
good cause shown,

IT IS ORDERED that the Motion to Intervene of the Western

Shoshone National Council and Chief Raymond Yowell is
DENIED.... United States v. Nye County, CV-S-95-232-LDG (R J J)
(U.S.D.C., Nev,), ORDER, July 25, 1995.

It must be presumed that the Court below found no issue of timeliness, since

Plaintiff and Defendant argued this matter in their Memoranda in Opposition.

Nevertheless, Applicants present herewith their arguments on this issue.

1. Applicants' intervention does not prejudice existing

parties.

Applicants' Motion to Intervene was filed somewhat more than one-hundred

days after commencement of suit. On its face, in the course of litigation

generally, this is not a significant period. In the specific circumstances of the

case at bar, one-hundred days is negligible. Plaintiff's Complaint

acknowledges that its conflict with Defendant has been ongoing since at least

1979 (Complaint, par. 12), with heightened activity since 1993 (Complaint,

par's. 14-16), and nearly one year since specific alleged wrongful acts at issue

(Complaint, par's. 18-21).
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As this Court, in United States v. Oregon, 913 F.2d 576 (9th Cir., 1990) (Makah

tribe motion to intervene twenty years after commencement of case; denial

affirmed) held:

... the length of time that has passed since a suit was filed does
not alone determine timeliness. See NAACP v. New York, 413 U.S.

345,366(1973). 913 F.2d at 588.

The Eighth Circuit, in Mille Lacs Band Of Chippewa Indians v. Minnesota,

989 F.2d 994 (8th Cir., 1993) (county and individual motions to intervene

after deadline for addition of parties; denial held abuse of discretion)

ruled:

Whether a motion to intervene is timely is determined by
considering all the circumstances of the case .... No ironclad
rules govern this determination. (citation omitted) 989 F,2d at
998.

The point to which a suit has progressed at the time intervention is sought

is a factor a court should consider in deciding whether an application to

intervene under FRCP Rule 24 is timely, but this factor alone is not

dispositive. So long as a litigation is in its early stages, any delay in filing

for intervention may be insignificant, particularly where little discovery

has been conducted.

As the Mille Lacs Court held:

We are reluctant to preclude intervention based on a party's trial

preparation work outside the discovery process. Although a
substantial time passed between the commencement of the suit
and the landowners' motion to intervene, the legal proceedings

were still at a preliminary stage. 989 F.2d at 999.

In the case at bar, existing parties' preparation prior to filing of Applicants'

Motion to Intervene was wholly a matter of negotiation over and briefing of

issues to be argued. Applicants seek no reopening of these negotiations, nor

are issues between Plaintiff and Defendant affected by the Motion to

Intervene. The mere existence of a stipulated briefing schedule is not a bar to

third-party intervention under Fed. R. Civ. P. 24(a).
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The Mille Lacs Court noted the existence of a deadline for filing new

motions in the court below, and held:

Even if the deadline was intended to apply to motions to
intervene, the mere fact that the landowners moved to intervene
after it had expired would not necessarily mean that their motion

was untimely. See Liddell v. Caldwell, 546 F.2d 768 (8th Cir. 1976)
(allowing intervention even though intervenors filed their
motion to intervene after the deadline for filing such motions),
cert. denied, 433 U.S. 914, 97 S. Ct. 2987, 53 LEd. 2d 1100 (1977). 989
F.2d at 998.

In the case at bar, had Applicant's Motion to Intervene been promptly allowed

by the Court below, the parties would have had nearly thirty days after

Intervention -- more than half the fifty days stipulated for briefing by

Plaintiff and Defendant -- to prepare for hearing as scheduled.

As the Mille Lacs Court of Appeals noted in similar circumstances:

Thus the landowners' tardiness in seeking intervention, had
intervention promptly been allowed, probably would not have
delayed a trial of the case. 989 F.2d at 999.

Plaintiff and Defendant, opposing Intervention below, claimed

"substantial and unnecessary delay" (Defendant's Memorandum in

Opposition, p. 2, par. 1) which "will severely prejudice the parties"

(Plaintiff's Memorandum in Opposition, p. 5), but pointed to no substantive

circumstances or examples whatsoever of such prejudice. Plaintiff's

assertion that delay would make "problems for federal land managers even

worse" (Plaintiff's Memorandum in Opposition, Id.) is nothing more than a

reiteration of allegations contained in the Complaint. Defendant

recognizes this in its Opposition by noting that it "does not necessarily

agree with or join in the United States' characterization of the pleadings,

issues, or claims as described in the United States' opposition." (Defendant's

Memorandum in Opposition, p. 2).

The disingenuousness of Plaintiff's stated concern for time is underscored

by its subsequent motion to join the State of Nevada as Defendant, which
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motion was granted by the Court below on September 25, 1995, two full

months after denial of Applicants' Motion to Intervene.

The bare assertion of the "rights of the parties to obtain the expeditious

regulations (sic) of the issues" (Defendant's Memorandum in Opposition, p.

2, par. 1) and the statement that "both parties recognize the need to have

the issues presented in this action expeditiously resolved" (Plaintiff's

Memorandum in Opposition, p. 5) are wholly insufficient grounds for

denial of a Motion to Intervene as of right to raise and protect interests

adverse to Plaintiff and Defendant.

As the Mille Lacs Court held:

Prejudice that results from the mere fact that a proposed
intervenor opposes one's position and may be unwilling to settle
always exists when a party with an adverse interest seeks
intervention. Any prejudice to the Band's ability to settle results
not from the fact of the landowners' delay in seeking
intervention, but rather from the landowners' presence in the
suit. Rule 24(a) protects precisely this ability to intervene in
litigation to protect one's interests. 989 F.2d at 999.

All parties to litigation desire expeditious resolution of their lawsuits. The

instant case is not unusual in that regard. The public interest supports such

resolution. But a speedy resolution at the expense of another's rights is not

desirable, not sanctioned by law, and not in the public interest. Fed. R. Civ. P.

24(a) is designed to minimize the likelihood of partial resolution which would

prejudice or impair the rights of third parties. Plaintiff's and Defendant's

desire to simplify the litigation as between themselves is not a sufficient basis

to exclude third parties whose interests may be affected.

It is unlikely that Plaintiff and Defendant would suffer any prejudice if

Applicants' Motion to Intervene were allowed other than the

inconvenience of having to respond to Intervenor's assertions. This sort

of inconvenience to the trial schedule is not sufficient basis for denial of a

Motion to Intervene of right.
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2. Timeliness requirement for Rule 24(a) is to be read

broadly.

Federal rules governing intervention stem from a desire to protect the

rights of unrepresented third parties. The timeliness requirement is not

intended to punish an applicant for not acting more promptly. McDonald

v E. 1. Lavino Co., 430 F.2d 1065 (5th Cir., 1970) (motion to intervene after

judgment; denial held abuse of discretion).

This Court, in United States v. Oregon, suora, held that:

The rule is construed broadly in favor of applicants for
intervention. United States v. Oregon, 839 F.2d 635,637 (9th Cir.

1988) (unrelated case)(residents of institution allowed to
intervene). 913 F.2d at 587.

The Tenth Circuit, in Sanguine, Ltd. v. United States DOI, 736F.2d 1416 (lOth

Cir., 1984)(motion by members of Wichita and Affiliated Tribes to

intervene after entry of judgment; intervention upheld) noted:

Appellants did not move to intervene in the instant case until
more than thirty days after entry of judgment ..... Furthermore,
in reliance on the consent decree, Sanguine entered into
communitization agreements and began drilling on appellants'
lands before appellants moved to intervene. Thus, Sanguine may
suffer prejudice if we grant appellants' motion. On the other
hand, as we discuss below, appellants will suffer prejudice if we
do not allow them to intervene." 736 F.2d, at 1419.

The Court held that Rule 24 is:

... a part of the fundamental tenet of modem procedure that
joinder of parties and of claims must be greatly liberalized to
provide at least for the effective settlement at one time of all
disputes of which parts are already before the court, and they
should receive such favorable construction as is possible ....
(citation omitted). Id.

and that:

Requirements for intervention should generally be more liberal
than those for standing to bring suit. (citation omitted). I__d.
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The type of intervention sought is a relevant factor to consider in

determining whether an application to intervene is timely, and courts

apply a more lenient standard of timeliness when the intervention sought

is of right, as in the instant case.

For example, this Court held, in United States v. Oregon, 745 F.2d 550 (9th

Cir., 1984) (state petition to intervene in litigation concerning Indian

treaty rights; district court denial reversed):

... (The) timeliness requirement for intervention as of right
should be treated more leniently than for permissive
intervention because of the likelihood of more serious harm.

Alaniz v. Tillie Lewis Foods, 572 F.2d 657,659 (9th Cir.), cert.

denied, 439 U.S. 837, 99 S. Ct. 123, 58 LEd. 2d 134 (1978); see also
Westlands Water Dist. v. United States, 700 F.2d 561,563 (gth Cir.

1983)(factors of Rule 24(a) should be construed favorably to
intervenor); 7A C. Wright & A. Miller, Federal Practice and

Procedure § 1916 (1972). 745 F.2d at 552.

Many courts point out that under Rule 24 (b) timeliness is most frequently

a function of trial readiness and consequent delay if intervention is

permitted, in contrast to Rule 24 (a) where something more than mere

trial inconvenience is involved. See Timeliness Of Application For

Intervention As Of Right Under Rule 24 (A) Of Federal Rules Of Civil

Procedure, 57 A.L.R. Fed. 150, sec. 2(b) (1994).

As the Fifth Circuit held in McDonald, suora:

It is clear, however, that mere inconvenience is not in itself a

sufficient reason to reject as untimely a motion to intervene as of

right. See, e.g., 3B Moore's Federal Practice P24.13(1),at p. 24-522
(2d ed. 1969) ('* * * since something more than trial convenience

is * * * involved (in intervention as of right) an application to
intervene under Rule 24(a) may well be granted at a time in the
suit when it would be wise to deny permissive intervention.'); 2
BarTon & Holtzoff, Federal Practice and Procedure 594,at 366

(Wright ed. 1969) ('Since in situations where intervention is as of

right, the would-be intervenor may be seriously harmed if he is
not permitted to intervene, courts should be reluctant to dismiss

such a request for intervention as untimely, even though they
might deny the request if the intervention were merely
permissive.'); Wright, Federal Courts 75, at 328 (2d ed. 1970) ('* * *

courts should be extremely reluctant to dismiss such applications
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as untimely.'); Cameron v. President and Fellows of Harvard

College. 1 Cir. 1946, 157 F.2d 993,996; Walpert v. Bart, D.Md. 1968,

44 F.R.D. 359, 360-361. 430 F.2d at 1073

Although Plaintiff and Defendant objected to Intervention on grounds of

prejudice and delay, neither party presented any substantive basis for these

claims. The conflict between Plaintiff and Defendant has continued for years.

The possibility of trial rescheduling in this conflict, especially in the context

of a motion to intervene of right, and in light of Plaintiff's motion to join an

additional defendant, is not a sufficient basis for denial of Applicant' motion.

In the case at bar, litigation had not progressed significantly by the time

of Applicant's filing. Inclusion of Applicants in this litigation would not

expand the scope of the lawsuit beyond the necessary range of legally

protectable interests in the lands at issue in this suit, and would facilitate

efficient determination of these interests. Denial of Applicants' Motion to

Intervene would harm Applicants by preventing their assertion of legally

protectable interests, thereby practically impairing and impeding their

ability to protect these interests. On these facts, denial of Applicant's

Motion to Intervene as untimely would be an abuse of discretion.

Applicants moved as expeditiously as possible, especially considering that they

are acting pro se, to present their position and arguments to the Court.

Constitutional and historical issues raised by Applicants are of like substance

and quality with those raised by existing parties, and would therefore not

unduly expand the scope of the litigation. In light of general principles

underlying Fed. R. Civ. P. 24(a), as articulated by controlling authority, the

Motion to Intervene must be allowed.

As the United States Supreme Court ruled, in Arizona v. California, 460 U.S.

605 (1983) (tribes' intervention more than thirty years after

commencement of water rights upheld), "...[T]he Indians' participation in

litigation critical to their welfare should not be discouraged." 460 U.S. at

615.
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D. Determination of title to these lands without an

opportunity for Intervenors to be heard will work a manifest

injustice and will as a practical matter impair future litigation

asserting lntervenors' interests in and over the land.

This suit provides the first occasion for litigation of title to the lands in

question. Intervenors' interests in these lands, while clearly acknowledged as

a matter of history and law, have not been afforded an opportunity for

substantive litigation and judicial determination. As was stated by the United

States House of Representatives in its report of the Indian Claims Commission

Act:

No Indian claim is ever forgotten until it is heard and decided.

House Report No. 1466, December 20, 1945, U.S.C.C.S., 79th Cong., 2d
Sess. 1347, 1354 (1946).

The ultimate resolution of this litigation may lead to conclusions of law and

issues of first impression or mixed findings of fact and law as to title to the

lands in dispute, which will implicate principles of stare decisis which could

control any subsequent legal action by Intervenors. This is a sufficient basis

for granting intervention of right under Rule 24(a), Federal Rules of Civil

Procedure. See Oneida Indian Nation v. New York, 732 F.2d 261 (2d Cir., 1984).

The Western Shoshone National Council is the traditional government of the

Western Shoshone people, being in existence for countless generations,

continuously and unbroken from time immemorial to the present. The Council

and its members assert a continuing inherent and exclusive right to decide

how they live on their lands, in keeping with the Law of their own language,

culture, and traditions, including rights to hunting, fishing, and other land

use activities, without interference or encroachment by any other

government.

United States law acknowledges individual and tribal rights even in situations

where indigenous sovereignty has been ceded or terminated. See United States

v. Dann 470 U.S. 39 (1985), citing Cramer v. United States, 261 U.S. 219 (1923);

Menominee Tribe v. United States, 391 U.S. 404 (1968).
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Intervenors intend to continue to press for recognition of their ownership of

the land in question in this suit, including but not limited to rights to hunt and

fish on the lands in question and to work and manage the land in accordance

with their own understandings of Nature. A determination of title as between

the original parties to this suit will neither raise nor protect lntervenors'

interests, and will work a practical impairment of their ability to protect these

interests in subsequent actions.

E. Intervenors are entitled to declaratory relief.

The Declaratory Judgment Act, 28 U.S.C.s.2201, authorizes the court to declare

the rights of litigants in a controversy involving parties having adverse legal

interests.

In this case, the United States and Nye County, Nevada, each claim ownership

of lands historically within the territory of the Western Shoshone Nation, to

which the Intervenors retain unextinguished title, as argued above. Under

these circumstances, declaratory judgment is appropriate to resolve issues of

title to lands in question in this suit. Applicants' Answer and Counterclaim in

the Court below requested such declaratory relief.
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CONCLUSION

THEREFORE, based on the foregoing, Applicant-Intervenors respectfully

request this Court:

To enter an order granting Applicmats' Motion to Intervene as of right as a

party to this action.

Dated:

Respectfully submitted,

Raymond D. Yowell, Chief,

and as Representative of the Class

of Western Shoshone Persons,

Western Shoshone National Council

Indian Springs, NV 89018-210

(702) 879-5203

CERTIFICATE OF SERVICE

I hereby certify that a true copy
of the above document was served

upon the attorney(s) of record

for each other party

by mail (by hand) on
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