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IN THE UNITED STATES COURT OF APPEALS

FOR THE NINTH CIRCUIT

95-16599

UNITED STATES OF AMERICA,

Plaintiff/Appellee

v.

NYE COUNTY, NEVADA,

Defendant/Appellee

and

WESTERN SHOSHONE NATIONAL COUNCIL by its Chief

Raymond D. Yowell, and CHIEF RAYMOND D. YOWELL, as

Representative of the Class of Shoshone Persons,

Proposed Intervenor/Appellants

ON APPEAL FROM THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF NEVADA

BRIEF FOR THE FEDERAL APPELLEE

ORDER BELOW

The district court's order (the Honorable Lloyd D.

George) denying the Motion to Intervene is found at pages 2-3 of

the Excerpts of Record (ER) filed by the Appellants.

ISSUE PRESENTED FOR REVIEW

The United States filed this suit against Nye County,

Nevada, seeking, in part, a declaratory judgment reaffirming its

right to own and manage the public lands within the County. The

Western Shoshone National Council, represented by its Chief,
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Raymond D. Yowell, and Chief Raymond D. Yowell, as representative

of the Class of Shoshone Persons, sought to intervene, claiming

the litigation between the United States and the County would

impair their aboriginal title to the land at issue. The issue

presented in this appeal is the following:

Whether the district court properly denied

intervention to the Western Shoshone National

Council and Chief Raymond Yowell where

neither the Council nor the Chief has a

legally protected interest in the subject of

the litigation and, even if they did,

intervention is not necessary to protect any

claims of the Council or Chief.

RULE 28-2.2 JURISDICTIONAL STATEMENT

Jurisdiction in the district court was alleged under 28

U.S.C. 1345. The order denying intervention was entered on July

25, 1995, and notice of appeal was timely filed on August 14,

1995. This Court has jurisdiction over this appeal pursuant to

28 U.S.C. 1291, since the denial of intervention of right is a

final and appealable order. Saqebrush Rebellion, Inc. v. Watt,

713 F.2d 525, 527 (9th Cir. 1983).

STATEMENT OF THE CASE

Appellants are the Western Shoshone National Council

and Chief Raymond D. Yowell, Chief of the Western Shoshone

National Council. The Council and the Chief moved to intervene

in an action brought by the United States against Nye County,
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Nevada, seeking to establish its right to own and manage public

land in the County. The district court denied intervention. It

observed that the Western Shoshone asserted an interest in the

land at issue based on a claim of aboriginal title to the land.

The district court found that the Council and the Chief had no

legally protected interest in the land, since the Supreme Court

has previously held in United States v. Dann, 470 U.S. 39 (1985),

that the Western Shoshone's aboriginal title has been

extinguished. Raymond D. Yowell, proceeding pro se on behalf of

the Council and himself, filed notice of appeal. The facts which

underlie this appeal are set forth below.

On March 8, 1995, the United States filed a complaint

against Nye County, Nevada, seeking a declaratory judgment that

the United States owns and has authority to administer the

National Forest System and unappropriated public lands within the

County. Clerk's Record (CR) I, 12. It also sought an injunction

prohibiting the County from interfering with its ownership and

management of these lands. CR i, 13. This litigation was

prompted by the County's adoption of two resolutions. The first

declares, among other things, that "[t]he State of Nevada owns

all public lands within the borders of the State of Nevada and

the Counties of Nevada have a duty to manage these lands, to

protect all private rights held on these land, and to preserve

local customs, culture, economy, and environment." Resolution

93-48. The second resolution declares that, with certain limited

exceptions, "all roads, trails, and similar public travel
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corridors which have been or may be established on public lands

are Nye County public roads." Acting pursuant to these

Resolutions, the County has contested the federal ownership of

lands administered by the Forest Service, has unlawfully

bulldozed on National Forest land and has threatened federal

employees with "legal action" for merely performing their duties.

Recognizing the need for an expeditious resolution of

the issues raised in this litigation, the United States and the

County entered into a court-approved stipulated briefing

schedule. The core issues relate to Count I of the United

States' Complaint seeking a declaration of ownership rights and

to Count IV which alleges that Resolution 93-49 has been

preempted by federal law. The briefing schedule agreed to set

the final brief on cross-motions for summary judgment on these

core issues for July 14, 1995, with a hearing scheduled for July

28, 1995.

On July 3, 1995, the Council and the Chief moved to

intervene. CR 34. With the motion, the Council and the Chief

filed a motion for summary judgment (CR 35), a counterclaim (CR

36), and a motion for class certification (CR 37). The United

States and the County opposed the intervention on July 14 and 18

respectively. CR 41, 42. On July 25, 1995, the district court

denied the intervention, finding that the Council and the Chief

had no legally protected interest in the land at issue. CR 46.

On July 27, 1995, after the district court's decision, the

Council and the Chief filed a reply to the United States and the
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County's opposition to its intervention. CR 51. A motion for

reconsideration of the intervention denial was not filed. I

This appeal followed. 2

i The Council and the Chief list (Br. 2) as an issue on

appeal whether the district court denied them due process in

ruling on their motion before the ten days expired for them to

file a reply brief under the local rules. However, in their

brief, they make no argument as to this issue. Accordingly, we

do not address this claim, except to say that their opportunity

to file a motion for reconsideration should eliminate any basis

for a due process challenge.

2 On September 14, 1995, this Court entered an order

directing the Council and the Chief to show cause why this appeal

should not be dismissed as to the Council because Raymond Yowell

signed the notice of appeal on their behalf and "a corporation or

association may not be represented by a non-attorney." The

Council and the Chief filed a reply, arguing that Yowell properly

signed the notice of appeal as Chief of the Western Shoshone,

which is a sovereign nation. This Court then issued an order

referring the matter to the merits panel.

Section 1654 of Title 28 of the United States Code provides
as follows:

In all courts of the United States the

parties may plead and conduct their own cases

personally or by counsel as, by the rules of

such courts, respectively, are permitted to

manage and conduct causes therein.

In Rowland v. California Men's Colony, 113 S. Ct. 716, 720-726

(1993), the Supreme Court held that only a natural person may

qualify for treatment in forma pauperis under 28 U.S.C. 1915. In

In re Occidental Financial Group, Inc., 40 F.3d 1059 (9th Cir.

1994), this Court found that Rowland had overruled its earlier

holding in United States v. Reeves, 431 F.2d 1187 (9th Cir.

1970), that 28 U.S.C. 1654 permits a non-attorney individual in a

partnership to defend the partnership. As we read this Court's

decision, only a natural person may proceed pro se in this Court

and a non-attorney may not represent an entity that is not a

natural person. Accordingly, it would appear that the Chief, a

non-attorney, may not represent the Council. The Tribe's status

as a sovereign is irrelevant to this issue.
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STANDARD OF REVIEW

This Court reviews a denial of intervention as of right

de novo. State of California v. Tahoe Reqional Planninq Aqency,

792 F.2d 775, 778 (9th Cir. 1986).

SUMMARY OF ARGUMENT

The Western Shoshone National Council and Chief Raymond

D. Yowell sought to intervene in litigation brought by the United

States against the Nye County, Nevada, to establish the United

States' ownership and right to manage the National Forest System

and unappropriated public lands within the County. To intervene,

the Council and the Chief, among other things, must claim a

interest in the land that is in dispute and must demonstrate that

their ability to protect that claimed interest will be impaired

absent intervention. The Council and the Chief do not satisfy

these requirements.

First, neither the Council nor the Chief has an

interest in the land at issue in this litigation based on tribal

aboriginal title. The United States Supreme Court has held in

United States v. Dann, 470 U.S. 39 (1985), that any claim to

tribal aboriginal title is now barred by the United States'

payment of over $26 million to the Western Shoshone for their

claim alleging that the United States had taken their aboriginal

title. As that Court held, the statute authorizing the Indian

Claims Commission to hear such claims against the United States

and to finally resolve them expressly bars all claims touching on

tribal aboriginal title upon payment to the Tribe. Moreover,
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this Court has held that payment pursuant to the Indian Claims

Commission proceedings extinguished the Western Shoshone

aboriginal title and that nothing of that title survives in

individual tribal members. United States v. Dann, 873 F.2d 1189,

1194-96 (9th Cir.)', cert. denied, 493 U.S. 890 (1989).

Second, the Chief has not asserted any claim to

individual aboriginal title, as that concept is recognized by

this Court. In United States v. Dann, this Court acknowledged

that an individual might claim individual aboriginal title in

land, either by claiming that their ancestors had use of a parcel

from time immemorial to the exclusion of all others, including

the Tribe or by claiming they had occupied and enclosed a

particular parcel of land at a time in which the United States

had a policy favoring settlement and Indian occupancy. 873 F.2d

at 1197. However, the Chief makes no claim to any individual

parcel of land or claims that he satisfies any of the other

conditions for establishing individual aboriginal title.

Even if we assume arquendo that the Council and the

Chief have an interest in the land at issue sufficient to justify

intervention, intervention was properly denied because any

claimed aboriginal interest in the land at issue will go

unaffected by the outcome of this litigation. It is well-settled

that Indian aboriginal title can only be extinguished by or with

the consent of the United States. Johnson v. M'Intosh, 8 Wheat.

543, 574 (1823). The litigation between the United States and

Nye County does not bear on the issue of whether the United
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States has consented to the extinguishment of the Western

Shoshone aboriginal title.

ARGUMENT

THE DISTRICT COURT WAS CORRECT IN

DENYING THE COUNCIL'S AND THE CHIEF'S

MOTION TO INTERVENE

The Western Shoshone National Council and Chief Raymond

D. Yowell sought to intervene as of right in the United States'

action against Nye County under Fed. R. Civ. P. 24(a) (2) . This

Court has developed a four-part test for evaluating claims for

intervention as of right. "[T]he the applicant must assert an

interest relating to the property or transaction which is the

subject matter of the action; the applicant must be so situated

that without intervention the disposition of the action may, as a

practical matter, impair or impede his ability to protect that

interest; and the applicant's interest must be inadequately

represented by other parties." Tahoe Reqional Planninq Aqency,

792 F.2d at 778. In addition, the application must be timely

filed. Id. The Council and the Chief fail to satisfy this test.

A. The Council and the Chief have no leqally

protected interest in the land that is the subject of the United

States' action aqainst Nye County. -- The United States' action

against Nye County involves federally-owned public land within

the County. The Council and the Chief claim aboriginal title to

this land. However, any claim based on tribal aboriginal title

is barred by payment to the Western Shoshone in the proceedings
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before the Indian Claims Commission, as this Court held in United

States v. Dann, 873 F.2d at 1194-1195. Moreover, Chief Raymond

D. Yowell, the only individual plaintiff seeking to intervene,

did not assert any individual aboriginal title to any particular

parcel of land. Thus, neither the Council nor the Chief have an

interest in the land that is the subject of the United State's

action sufficient to support intervention.

I. The Council and the Chief have no interest in the

land at issue based on a claim of tribal aboriqinal title since

all claims touchinq upon the Western Shoshone aboriqinal title

are now barred by a final judqment in the Indian Claims

Commission proceeding. -- The effect of the final judgment of the

Indian Claim Commission award of over $26 million to the Western

Shoshone as compensation for the taking of the land to which they

claimed aboriginal title has been thoroughly litigated. In

United States v. Dann, 470 U.S. 39 (i984), the Supreme Court

concluded that all claims based on the tribal aboriginal title

are now barred through the discharge and merger provision of

Section 22(a) of the Indian Claims Commission Act. Section 22(a)

of the Act provides in part:

The payment of any claim * * * shall be a

full discharge of the United States of all

claims and demands touching any of the

matters involved in the controversy.

25 U.S.C. 70u(a) (1976 ed.). In Dann, the Supreme Court held

that the individual defendants in a trespass action could not

defend against the action by relying on tribal aboriginal title,

since the payment to the Western Shoshone in the Indian Claims
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Court proceedings barred that claim. Nevertheless, the Council

and the Chief, like the Danns following the Supreme Court's

decision adverse to them, continue to claim tribal aboriginal

title (Br. 7-10) and to attack the proceedings of the Indian

Claims Commission (Br. 11-17). But, as this Court held as to the

Danns, the statutory discharge and merger provisions of Section

22(a) of the Indian Claims Commission Act apply to "all claim

touching upon the Western Shoshone aboriginal title controversy,"

873 F.2d at 1194, including those of the Council and the Chief in

this case. This Court has expressly held with respect to the

Western Shoshone that "[p]ayment for the taking of an aboriginal

title establishes that that title has been extinguished." 873

F.2d at 1194. Accordingly, neither the Council nor the Chief may

rely on a claimed tribal aboriginal title as the basis for

intervention.

a. The Dann litiqation and the Indian Claims

Commission Proceedinqs. -- The history of the Dann litigation is

lengthy and complex. However, in light of the Council's and the

Chief's claims that the question of the Western Shoshone's

aboriginal title has never been litigated, their attacks on the

Indian Claims Commission proceedings, and their claim that

payment under the Indian Claim Commission Act did not extinguish

the Western Shoshone's aboriginal title (Br. 9-14), a summary of

that litigation is warranted.

The Dann litigation was initiated in 1974 by the United

States when it filed a trespass action with the district court,
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alleging that the Danns were grazing livestock on federal public

land without a grazing permit. The Danns defended, asserting

that the federal government had no authority to administer the

lands in question since they and other members of the Western

Shoshone Tribe were the beneficial owners of the land.

The land claimed by the Danns was part of a much larger

tract of land at issue in an action before the Indian Claims

Commission brought by various Shoshone tribal groups, on behalf

of the historical Western Shoshone Tribe, to recover damages for

the loss of aboriginal title. The Indian Claims Commission was

established by Congress in 1946 to provide a monetary damages

remedy against the United States for wrongs allegedly committed

by the United States in its dealings with the Indian Tribes. The

Commission was authorized to hear and determine claims on behalf

of any "Indian Tribe, band, or other identifiable group of

American Indians residing within the territorial limits of the

United States." Section 2, 25 U.S.C. 70a(1) (1976 ed.) . In

1951, certain members of the Shoshone Tribe sought compensation

before the Commission for loss of aboriginal title to land in

several western states, including Nevada. 470 U.S at 41. The

Commission found the Western Shoshone Indians a separate

identifiable group for the purpose of presenting a claim against

the United States. It also found that the Temoak Band of Western

Shoshone was authorized to maintain, on behalf of the entire

Western Shoshone, a claim for damages for the extinguishment of

their title.
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Following a trial and briefing on the land title issue,

the Indian Claims Commission entered an interlocutory order

finding that the Western Shoshone had held aboriginal title to

24,396,403 acres of land in the present States of California and

Nevada. Shoshone Tribe v. United States, ii Indian Claims Comm'n

387, 413-414 (1962). The Commission also found that the Western

Shoshone title in Nevada had been extinguished over a period of

years through "gradual encroachment by whites, settlers and

others, and the acquisition, disposition or taking of the lands

by the United States for its own use and benefit, or the use and

benefit of its citizens." Id. at 416. The Western Shoshone and

the United States stipulated to an average extinguishment date of

July i, 1872, to serve as the valuation date for determining just

compensation. That stipulation was approved by the Commission.

See Western Shoshone Identifiable Group v. United States, 29

Indian CI. Comm'n 5, 7 (1972). 3

Prior to further action in the claims proceeding, the

Dann district court ruled in favor of the United States on its

trespass action, finding that the Danns were collaterally

3 The Western Shoshone Legal Defense and Education

Association attempted to intervene to argue that the Western

Shoshone aboriginal title to a portion of the lands covered by
the claim remained unextinguished and that the Temoak Band was

disabled from serving as the exclusive representative of the

Western Shoshones in the claims proceedings because of collusion.

The Commission, upheld by the Court of Claims, denied the

intervention, finding that the extinguishment question had been

earlier decided and rejecting the allegations of collusion.

Western Shoshone Identifiable Group v. United States, 35 Indian

CI. Comm'n 457, 464-467, aff'd, Western Shoshone Leqal Defense &

Education Ass'n v. United States, 531 F.2d 495, 498-503 (Ct. CI.

1976), cert. denied, 429 U.S. 885 (1976).
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estopped by the Indian Claims Commission's ruling from raising a

defense based on aboriginal title. This Court reversed and

remanded, finding in part that the Commission's ruling has no

collateral estoppel effect since the Commission's ruling was

interlocutory and that the statutory finality provision of the

Indian Claims Commission Act did not become operative until a

final judgment was entered and payment made. United States v.

Dan_____nn,572 F.2d 222, 225-226 (9th Cir. 1978). This Court also

held that "the extinguishment question was not necessarily in

issue, it was not actually litigated, and it has not been

decided." I_dd. at 226-227. Compare the Council's and Chief's Br.

9.

In the meanwhile, the claims proceedings went

forward. 4 In 1977, twenty-six years after the Western Shoshone

filed a claim with the Commission, the Commission entered final

judgment awarding them in excess of $26 million. Western

Shoshone Identifiable Group v. United States, 40 Ind. CI. Comm'n

318, 452 (1977). The Court of Claims affirmed. Temoak Band of

Western Shoshone Indians v. United States, 593 F.2d 994, cert.

denied, 444 U.S. 973 (1979). On December 6, 1979, the Clerk of

the Court of Claims certified the Commission's final award to the

4 In November of 1976, the Temoak Band reversed its long

held position and moved the Commission to stay all proceedings
pending a determination elsewhere of the Western Shoshone's claim

that they still retained aboriginal title to their former

territory in Nevada. This effort was unsuccessful. Western

Shoshone Identifiable Group, represented by the Temoak Band of

Western Shoshone Indians, Nevada v. United States, 40 Ind. CI.

Comm'n 305 (1977).
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General Accounting Office, which then certified in excess of $26

million to the Treasury for payment. Pursuant to amended 31

U.S.C. 724a (Supp. V 1981), the money was automatically

appropriated and was placed into a trust account in the United

States Treasury for the benefit of the Western Shoshone. See

Western Shoshone Identifiable Group v. Untied States, 652 F.2d

41, 43 (Ct. Cl. 1981).

The Dann district court then entered final judgment in

the government's favor in the trespass case, finding that the

judgment of the Commission has become final and that "[t]he legal

effect of the judgment for the purposes of the instant case is to

extinguish the aboriginal Indian title to the lands of the

Western Shoshone Indians upon which [the respondents] assert the

right to graze livestock * * * " Civil No. R-74-601 (Apr. 25,

1980). The district court declined to award the government any

damages, finding that no trespass occurred Until after the

Commission's final judgment was entered. Cross appeals were

taken.

This Court reversed. In addition to adhering to its

alternative grounds for its decision in Dann I that collateral

estoppel was inapplicable to the extinguishment issue, this Court

found that the statutory bar of Section 22(a) of the Indian

Claims Commission Act was inapplicable since, in its view,

payment had not been made. As this Court saw it, although the

funds had been appropriated, they had not been distributed to

individual Western Shoshone or applied to collective tribal
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purposes, so no payment had been made. United States v. Dann,

706 F.2d at 926.

The Supreme Court, in turn, reversed the decision of

this Court. United States v. Dann, 470 U.S. 39 (1985). Noting

that the two fundamental purposes of the Indian Claims Commission

Act were to dispose of the Indian Claims problem with finality

and to transfer from Congress to the Commission the

responsibility for determining the merits of Indian Claims, the

Court held that "payment" for the purposes of Section 22(a) was

effected when the Commission award was placed in a trust account

for the benefit of the Western Shoshone. The Court then stated:

The Danns also claim to possess
individual as well as tribal

aboriginal rights and that because

only the latter were before the

Indian Claims Commission, the

"final discharge" of §22(a) does

not bar the Danns from raising

individual aboriginal title as a

defense in this action. Though we

have recognized that individual

aboriginal rights may exist in

certain contexts, this contention

has not been addressed by the lower

courts, and, if opened, should be

addressed below. We express no

opinion as to its merits.

470 U.S. at 50. As this Court explained in its decision on

appeal following remand, "[n]ow that the Supreme Court has made

it clear that the Western Shoshone claim has been paid, we can

not avoid the rule * * * that payment for the taking of a

aboriginal title establishes that that title has been

extinguished." United States v. Dann, 873 F.2d at 1194.
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b. The Council's and the Chief's claims. -- In light

of the Dann litigation, the Council's and the Chief's claims in

this case regarding aboriginal title cannot survive. First,

while it is true, as the Council and the Chief claim (Br. 8),

that the Indian Claims Commission recognized that the Western

Shoshone once had aboriginal title, that fact is inconsequential

in light of the compensation paid to the Western Shoshone in the

Indian Claims Commission proceeding. As the Supreme Court held

and this Court agreed following remand, payment of the claim

effected a "full discharge" of all claims touching the Western

Shoshone aboriginal title. United States v. Dann, 470 U.S. at

50; United States v. Dann, 873 F.2d at 1194.

The Council and the Chief argue that there has been no

"judicial determination" that their aboriginal title has been

extinguished (Br. 9); that the Supreme Court in Dann did not

decide that issue (Br. ii); and that general principles of real

estate law do not recognize a real estate transaction as an

automatic transfer of title (Br. 12). It is, however, of no

practical consequence whether one describes the payment of

compensation for the taking of aboriginal title, as this Court

did (873 F.2d at 1194), as "establish[ing] that that title has

been extinguished" or if one describes the payment as having the

legal effect of barring all claims related to aboriginal title

pursuant to Section 22(a) of the Indian Claims Commission Act, as

the Supreme Court did (470 U.S. at 50). The result is the same:

allclaims, demands and defenses touching the aboriginal title
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are barred. The Council and the Chief can make no claim to

tribal aboriginal title; the statutory bar enacted by Congress

when it established the Indian Claims Commission precludes them

from doing so. Thus, they have no legally protected interest in

the lands at issue in this litigation based on tribal aboriginal

title and the district court correctly denied intervention.

The Council and the Chief also argue (Br. i0) that the

agreements between the United States and the representatives of

the Western Shoshone before the Indian Claims Commission and that

litigation itself cannot bind them since they were not parties

before the Indian Claims Commission. The Council and the Chief

forget that the claim before the Commission was a collective

Tribal claim, not an aggregation of related individual claims or

of related subgroup claims. The Commission identified the

Western Shoshone as a'tribal unit for purposes of bringing the

claim and found that the Temoak Band was authorized to maintain

the damages claim on behalf of the entire Western Shoshone. See

Shoshone Tribe v. United States, ii Indian Claims Comm'n 387,

388, 408-412, 421-435, 446 (1962); Western Shoshone Identifiable

Group v. United States, 29 Indian Claims Comm'n 5, 6, 63 (1972);

western Shoshone Leqal Defense & Education Ass'n v. United

States, 531 F.2d 495, 499 (Ct. C1.), cert. denied, 429 U.S. 885

(1976).

The Council and Chief claim that the Indian Claims

Commission Act violates their due process and equal protection

rights by authorizing that suit be brought on behalf of the
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Tribe, with the consequence that "there [was] no necessity that

the position of each individual member of the group be

represented." Br. 13-14.

The adequacy of representation and the due process

issues were litigated in the Indian Claims Commission

proceedings. As we noted earlier, years after the claims

proceeding had commenced, at a time when the major issues in the

case had already been resolved, the Western Shoshone Legal

Defense and Education Association sought to intervene in the

claims proceedings. They sought to amend the claim to reflect

the position that Western Shoshone title to a part of the areas

covered by the claim remained unextinguished. As a basis for

intervention, the Association claimed, in part, that the Shoshone

had been misled as to the nature and scope of the proceedings;

that the Temoak Band was an appropriate representative of the

Western Shoshone generally, and that, as applied to the Western

Shoshone claims proceeding, the representation scheme of the

Indian Claims Commission Act effected a denial of due process.

All of these issues were decided against them. See Western

Shoshone Leqal Defense & Education Ass'n v. United States, 531

F.2d at 497, 499-502, 503-504.

In short, like the underlying aboriginal title issue

itself, the matters related to adequate representation and due

process that the Council and the Chief put before this Court were

finally resolved in that claims proceeding. Those matters were

resolved unfavorably to the Council and the Chief by findings and
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a final judgment of the Claims Court and the Court of Claims. In

rejecting the challenge to the constitutionality of the exclusive

representation provision of the Indian Claims Commission as

applied to the Western Shoshone claim, the Court observed that if

the representative were unresponsive to tribal interests as

perceived by a majority faction, and tribal processes for

resolution of the dispute was unavailing, the allegedly

unrepresented group was obligated to make the conflict of

position known to the court in timely fashion. 531 F.2d at 503-

504. Clearly, even if the issue of whether representation before

the Commission were not finally resolved, the Council and the

Chief raise these concerns much too late and in the wrong

proceeding, s

In summary, then, the Council and the Chief have no

interest in the !and at issue based on tribal aboriginal title.

2. The Chief has not articulated an interest in the

lands at issue based on his individual aboriginal title to any

particular parcel of land. -- The Supreme Court recognized in

United States v. Dann that, even though claims based on tribal

aboriginal title are barred following the final judgment in the

s Indeed, the Western Shoshone's claim for compensation for

the taking of aboriginal title against the United States was

wholly dependent upon the provisions of the Indian Claims

Commission. Unlike the taking of land in which a tribe holds

recognized title, which implicates the constitutional guarantee

of just compensation, see, e.____q_.,United States v. Shoshone Tribe,

304 U.S. Iii, 115-116 (1938), the United States may extinguish

aboriginal Indian title without any constitutional obligation to

pay compensation. See Tee-Hit-Ton Indians v. United States, 348
U.S. 272, 279-285 (1955).
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Indian Claims Commission proceedings, individual Indians might

still have individual aboriginal claims to tracts of land in

certain contexts. 470 U.S. at 50. On remand in Dan_____n,this Court

considered the possible nature and scope of the concept of

"individual aboriginal title," 873 F.2d at 1196-1198, since "the

most common view of aboriginal title is that it is held by

tribes," i__dd,at 1195. This Court identified two possible

meaning of the phrase "individual aboriginal title." The first

would be a claim to aboriginal title in much the same manner as a

tribe claims aboriginal title. The individual could show that

"his or her lineal ancestors held and occupied, as individuals, a

particular tract of land, to the exclusion of all others, from

time immemorial and that this title had never been extinguished."

873 F.2d 1196. However, this Court reasoned that this claim to

individual aboriginal" title could not be made for lands that were

tribal aboriginal lands. This was because lands recognized as

tribal could not be held and occupied by individual Indians to

the exclusion of all!others. I_dd.

The second meaning this Court attributed to the phrase

,,in _'alvidual aboriginal title" was based on the Supreme Court's

decision in Cramer v. United States, 261 U.S. 219 (1923). This

Court found Cramer to support the view that an individual Indian

can assert title to land actually occupied and enclosed by the

individual Indian where that occupancy was made under a federal

policy favoring settlement and Indian occupancy. 873 F.2d at

1197. Thus, for any individual Indian to successfully claim
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aboriginal title under this Cramer theory, occupancy would have

to have occurred prior to November 26, 1934, the date on which

Congress departed from its policy favoring entry and settlement

of unappropriated public lands. 873 F.2d at 1198.

It does not appear that the Chief is claiming

aboriginal title under this Court's understanding of the first

possible meaning of the phrase. See 873 F.2d at 1196. The Chief

makes no claim that his lineal ancestors have occupied a certain

parcel outside the tribal aboriginal lands to the exclusion of

all others from time immemorial. Nor does the Chief claim the

Cramer form of aboriginal title. In his district court papers

and in his opening brief, no "claim" to individual aboriginal

title to any particular parcel of land is even alleged, much less

that occupancy occurred prior to November 26, 1934.

In their reply to the United States' and the County's

oppositions to the motion to intervene, the Chief and the Council

respond to the United States' claim that the Council and the

Chief sought to intervene based on tribal aboriginal title only,

not individual aboriginal title. The Council and Chief reply:

Applicants' Memorandum in Support of Motions

to intervene and for Summary Judgment

specifically and unequivocally raises and

argues individual rights, in several parts,

including the following:

Insofar as members of the class

represented by Intervenors hold

individual title to the lands in
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question in this suit [_],
Intervenors must be permitted to
join this suit to protect these
interest. (Applicants' Memorandum,
p. 7; emphasis added.)

United States law acknowledges

individual and tribal rights even

in situations where indigenous

sovereignty has been ceded or
terminated. See United States v.

Dann, 470 U.S. 39 (1985), citing

Cramer v. United States, 261 U.S.

219 (1923); Menominee Tribe v.

Untied States, 391 U.S. 404 (1968).

(Applicant' Memorandum, p. 14,

emphasis added.)

CR 51, 7. The first quoted passage does not assert title to any

individual parcel in the Chief or, indeed, in any of the members

of the class the Chief seeks to represent. The second quoted

passage merely represents what we acknowledge to be the law. The

Council's and Chief's brief as appellant contains nothing more in

terms of an argument that individual aboriginal title is being

asserted, v

It may be that the Chief is claiming an individual

aboriginal title derivative from the tribal aboriginal title. He

and the Council focus on tribal aboriginal title and attack the

Indian Claims Commission proceedings, insisting that these

proceedings did not extinguish the Western Shoshone aboriginal

G Clearly, the Chief, a non-attorney, cannot represent

other individuals who may claim individual aboriginal title.

note 2, supra, at 5.

7 In fact, the text of the appellate brief appears to be

little more than the text of the motion to intervene combined

with portions of the reply to the opposition to the motion to
intervene.

See
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title. If so, this Court has held that "[w]hen tribal title has

been extinguished and paid for pursuant to the Indian Claims

Commission Act, we cannot view the remnants of that tribal title

as surviving in individual tribal members." 873 F.2d at 1196.

Accordingly, since the Western Shoshone have been paid pursuant

to the Indian Claims Commission proceedings, no remnants of that

title survive in the Chief or any other individual Western

Shoshone.

B. The Council and Chief do not need to intervene in

the litigation between the United States and the County to

protect any claimed aboriginal interest in the lands at issue. --

The Council and the Chief claim that resolution of the issues

between the United States and the County without an opportunity

for them to be heard will be unjust and will impair their ability

to assert their interests in future litigation. Br. 24. The

stated reason for this is that this Suit presents the "first

occasion for litigation of the title in question * * * in which

the [i]ntevenors' interests * * * [are] clearly acknowledged as a

matter of history and law." Br. 24. But, as we have just shown,

any interest based on tribal aboriginal title is now barred as a

result of the Indian Claim Commission proceedings. It appears

the Council's and the Chief's ability to protect that tribal

interest and any individual interests that flow from it was not

merely impeded but completely precluded by the conclusion of the

proceedings before the Indian Claims Commission over a decade

ago. In any event, it is well-settled that Indian aboriginal
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title can only be extinguished by or with the consent of the

United States. Johnson v. M'Intosh, 8 Wheat. at 574. The

present litigation between the United States and the County

cannot affect tribal aboriginal title.

Assuming arquendo that the Chief did claim an interest

in the land that is the subject of the litigation between the

United States and the County based on individual aboriginal

title, intervention would not be necessary to protect the Chief's

interest in that title. If an individual Indian has a basis for

asserting individual aboriginal title in the first of the ways

this Court discussed in United States v. Dann, that claim --

which must be based on a highly factual record related to the

activities of the individuals claiming the title will not be

impaired by this litigation. As with tribal aboriginal title, no

matter the result of the litfgation between the United States and

the County, individual Indian aboriginal title can only be

extinguished by or with the consent of the United States.

Johnson v. McIntosh, 8 Wheat at 574. Under the second meaning

this Court attached to "individual aboriginal title," the

individual Indian must demonstrate that he occupied and enclosed

federal public land during a period in which the federal

government favored settlement and Indian occupancy. Conceivably,

individual claimants under this theory, a claim the Chief has not

made, might argue that their interest in the land might be

impaired by the determination of whether the land in federal

public land or state public land. If there were such a claimant,
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it is clear that that interest would be adequately represented by

the United States in the litigation. There is no entity with a

greater interest in or ability to establishing in litigation that

the lands in question are indeed federal public lands than the

United States. 8

8 The Council and the Chief spend considerable space

arguing that their motion to intervene was timely. See Br. at

17-25. The district court did not rule on whether the motion was

timely filed and we decline to respond to this portion of the

Council and Chief's argument.
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CONCLUSION

For the foregoing reasons, the district court's ruling

denying intervention should be affirmed.
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